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Question 1. Are aliens permitted, in your State, to hold real estate? 

Answer. Aliens or foreigners are capable of purchasing, holding 
and inheriting both real and personal property, in the State of Lou- 
isiana, on the same footing as citizens. 

Q. 2. What period of residence in the State is necessary to entitle a 
citizen to vote? 

A. A residence of one year in the county in which the party of- 
fers to vote, is required by the present Constitution of the State. 

Q. 3. Is the age of majority the same for males and females, and 
what is it? 

A. The age of complete legal majority in Louisiana, is the same 
for both males and females, and is attained at the age of twenty-one 
years complete, until which time the parties remain under the direc- 
tion of tutors or curators. By our laws, minors may be emancipated 
or obtain a quasi majority in three ways. 1. By marriage, which ex 
vi facti operates an emancipation, and entirely releases the minor 
from paternal power, and confers upon him a full faculty to manage his 
own private affairs and those of his wife, but gives him no civil status; 
2. by act of the Legislature, which clothes the minor with all the 
rights and powers of a complete civil majority; 3. a minor over nine- 
teen years of age, may, with the consent of his father, mother, or 
curator, as the case may be, upon application to the Probate Judge 
of his parish, obtain an act of emancipation, so far as to authorize 
him to administer his estate, but not to bind himself by promise or 
obligation to pay more in any one year than his yearly income may 
amount to, except he be a trader, in which case he is considered as 
being of majority, for all acts having any relation to his trade. 

Q. 4. What are the requisites of a valid marriage? 

A. The law of Louisiana considers marriage in no other view than 
as a civil contract. All that is essentially necessary to constitute a 
valid marriage, for civil purposes, is, that they should be in the free 
exercise of an ordinary understanding, the male above the age of 
fourteen, and the female above the age of twelve years, not within 
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the prohibited degrees of consanguinity, nor at the time within the 
bonds of matrimony; that they should agree to form the nuptial 
union, and consummate that agreement by actual cohabitation, and a 
general announcement of themselves as husband and wife. All minis- 
ters of any religious sect, and civil magistrates of the State, are au- 
thorized to celebrate marriages in this State, upon the presentation by 
the parties of a certificate from the Judge of the parish in which one 
of them resides, or in which the marriage is to be celebrated. Be- 
fore granting the license, the Judge shall require from the husband a 
bond, with a surety proportioned to his means, that there exists no 
legal impediment to the marriage. The duration of the security is 
fixed to two years. The legal impediments referred to, are pre-con- 
tract, want of age, slavery of one or both parties, one party being a 
person of color, or the relation of the partics in the line ascending 
or descending, whether legitimate or illegitimate, or collaterally in the 
degree of brother and sister and uncle and niece. All other impedi- 
ments on account of relationship are abolished. 

The marriage must be celebrated in the presence of three wit- 
nesses of full age, and an act must be made of the celebration, signed 
by the person who celebrates the marriage, by the partics, and the 
witnesses. Before granting the license, the Judge shatl give notice 
thereof by advertisement, placed at the door of the church, or the 
court-house; and fifteen days after, if there be no opposition, he shall 
grant the license. In case of opposition, if it be supported by the oath 
of the party making it, and by reasons sufficient, in the opinion of the 
Judge, to authorize a suspension of the marriage, it shall be notified 
to the parties, and a day assigned for a hearing thereon, the delay not 
to exceed ten days from that on which the opposition is made. 

Q. 5. For what causes may married persons be divorced, and by what 
tribunal ? 

Divorces here are of two kinds, viz.: a vinculo matrimonii, and a 
mensa et thoro, called in our law a separation of husband and property. 
A divorce a vinculo may be obtained by the husband in case of adul- 
tery on the part of the wife,and by the wife in case of adultery on 
the part of the husband, when he has kept his concubine in their 
common dwelling, or openly in any other. 

Either party may claim a divorce on account of excesses or ill treat- 
ment, or outrages by the one towards the other, such as to render their 
living together insupportable. ‘The condemnation of one of the parties 
to an ignominious punishment, is sufficient cause of divorce for the other; 
also, whenever either of them has been charged with an infamous of- 
fence, and shall actually have fled beyond the jurisdiction of the State, 
and the Judge, who tries the case, has found such fugitive actually 
guilty of such offence; also, when either shall have abandoned the 
other for the space of five years, and when he or she shall have been 
summoned to the common dwelling within one year preceding the 
application. Exceptin cases where the husband or wife may have 
been convicted of adultery, or sentenced to an infamous punishment, 
no divorce can be obtained, unless a judgment of separation from bed 
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and board shall have been previously rendered between the parties, 
full two years before the application for divorce, and no reconciliation 
has taken place between the parties since the rendition of said judg- 
ment. Separation from bed and board may be claimed in all the fore- 
going cases, and also in case of public defamation of one party by 
the other, or of abandonment without a just cause. Ten years of ab- 
sence without any news from the absentee, is a sufficient cause for 
the husband or wife of such absentee to contract another marriage, 
on making due proof before the proper tribunal, that such absence 
without any news has continued during the time aforesaid. The Dis- 
trict courts throughout the State, together with the Parish court for 
the parish of Orleans, have exclusive original jurisdiction in cases of 
divorce, leaving to the parties the right of appeal, as in ordinary civil 
cases, to the Supreme court. Our courts manifest a reluctance to en- 
tertain actions for divorce, and require strict proof of sufficient cause. 
The pleas of condemnation and recrimination are admitted, and 
where the parties are equally guilty, no rélief will be granted. 

Q. 6. Are foreign corporations permitted to establish agencies in your 
State ? 

A. Foreign corporations are permitted to establish agencies in Louis- 
iana. Foreign insurance corporations, doing business here, are sub- 
jected to a tax of one thousand dollars per annum in favor of the 
State. 

Q. 7. Have you alaw for limited partnerships? and what are its lead- 
ing features ? 

A. Partnerships are here divided into special partnerships, i. e. for 
a joint venture, and partnerships in commendam. ‘The latter is the 
class referred to in the question, and by our law are formed by a con- 
tract in which one person or partnership agrees to furnish another 
person or partnership a certain amount, either in property or money, 
to be employed by the party to which it is furnished, in his name, on 
condition of receiving a share of the profits determined by the con- 
tract. This partnership can only be formed by contract in writing, 
which must be signed by the parties in the presence of one or more 
witnesses, and recorded in the office of the Recorder of mortgages; 
and before being admitted to record, it must be duly acknowledged 
by the parties before a Judge, Notary, or the person authorized to 
make the record, or by proof of the execution, made in the same 
manner by one of the subscribing witnesses. The contract must 
express the amount furnished, or agreed to be furnished, by the 
partner in commendam, and whether it was in money or in goods, 
and the portion of profits he is to receive, and the expenses he is to 
bear. The whole sum furnished, or agreed to be furnished, as re- 
spects third persons, is liable for the debts of the concern; but in no 
case is a partner in commendam, as such, liable to pay any sum be- 
yond that which he has agreed to furnish by his contract, if it has 
been paid and lost in the business of the partnership; neither can he 
be called upon to refund any dividend of net profits, fairly made and 
received during the solvency of the partnership. The business of the 
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concern to which the partner in commendam has made the advance, 
must not be carried on in the name of such partner, or by him 
or by his agency, for the other partners, but by and in the name of 
the person to whom the advance was made. If the partner in com- 
mendam shall take any part in the affairs of the partnership, or per- 
mil his name to be used in the firm, or knowingly permit any single 
person to whom the advance was made, to add any words to his name 
or firm, that may imply that he has other partners besides the partner 
in commendam, when in fact he has none, such partner in commendam 
shall be liable as a general partner. If the person to whom the ad- 
vance has been made, without his consent, use the name of the part- 
ner in commendam, or, not having any other partner, shall adopt the 
name of a firm, so as to lead to the belief that he has other partners, 
the partner in commendam may immediately withdraw the sum he 
has advanced, and by giving notice in two public newspapers, shall 
be freed from all responsibilities, either to the partners or to third 
persons. ‘The partner in commendam cannot withdraw the capital 
he has furnished at a time when those to whom he has advanced it are 
in failing circumstances, or if there is a reasonable apprehension that 
they will become so. 

Q. 8. What is the legal rate of interest, and what is the consequence of 
contracting for more ? 

A. By the laws of this State, interest is classed as legal and con- 
ventional. Five per cent. per ann. is the rate of legal interest; that 
is, the interest allowed in the absence of any special agreement on the 
subject; and eight per cent. is the highest rate of conventional inte- 
rest now permitted to be stipulated for. If more than eight per cent. 
be agreed for, it is usury, the penalty for which is a forfeiture of all 
the interest attempted to be made. 

Q. 9. Do you allow imprisonment for debt, and under what circum- 
stances ? 

A. By an act of 1840, the writ of capias ad satisfaciendum was 
abolished in Louisiana; yet imprisonment is allowed in certain ex- 
cepted cases. A creditor may obtain the arrest of his debtor, where 
one or both of them resides within the State, or the debtor has ab- 
sconded from his domicil in another State, whether the debt be liqui- 
dated or not, even for damage for an injury done to his person or 
property, upon making oath to the petition which he presents for that 
purpose, that the debt or damages which he claims, and the amount 
which he specifies, are really due him, and that he verily believes that 
the defendant is about to remove permanently from the State, without 
Jeaving in it sufficient property for his demand, and that he does not 
take the oath with a view of vexing the debtor, but only to secure his 
claim. No debtor can be held in prison under a writ of arrest fora 
period longer than three months. ‘The debtor may, at any time, pro- 
cure his release, unless he has been charged with or convicted of 
fraud, by giving bond in a sum exceeding by one fourth the amount 
of the debt claimed, with one solvent surety, conditioned that he will 
not depart the State within ninety days. 
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Q. 10. Have you a bankrupt or insolvent law, and what are its leading 
features ? 

A. There is an insolvent law in force in this State, for the benefit 
of 1. debtors in actual custody, or to effect a forced surrender; and 
2. for the benefit of debtors who make a voluntary surrender. The 
former is to all practical intents repealed by the non-imprisonment 
act above spoken of, except in the cases therein excepted, and in 
cases of criminal prosecution, where the defendant is condemned to 
pay a fine or to remain in prison, in which cases a party in custody 
may obtain his discharge upon filing a petition to the court from which 
the process or judgment issued against him, setting out the fact of his 
detention, and also filing under oath a complete schedule of his af- 
fairs, representing the number, nature and amount of his debts, and to 
the best of his knowledge the names and residence of his creditors, 
The schedule shall also contain a specific statement of all his estate, 
real and personal, whether in possession, reversion or expectancy; 
and if he be a trader, or keep books, he must deposit them in court, 
upon which notice issues to the creditors to appear in twenty days, or 
on a day during the term of the court, if it be less than twenty days, 
and show cause why the prayer of the petitioner should not be 
granted. When no successful opposition is made, nor cause shown why 
the matter should be continued, the prisoner must be forthwith dis- 
charged, upon executing an assignment, and taking the oath prescribed 
in such cases. 

The part of the law which relates to voluntary surrenders, is of 
more importance, as it is more general in its application, and more 
frequently invoked. Its first provision is, that every individual, who 
has not yet been imprisoned for debt, but who shall find himself unable 
io meet his engagements, may avoid imprisonment and all further pro- 
ceedings against his person for said debts, by surrendering all his es- 
tate to his creditors, bona fide and without fraud. ‘The form or man- 
ner of making this surrender is by petition to the District Court of the 
place of the party’s residence, in which he shall briefly state the un- 
fortunate circumstances which oblige him to call his creditors, and 
conclude with a prayer to be allowed to make such call at such time 
as the court shall appoint, in order that he may lay before his credi- 
tors a statement of his atfairs, and surrender them his estate, and that 
in the mean time all proceedings against his person and property be 
staid. To his petition the debtor must annex a schedule or sum- 
mary statement of his affairs, as in the schedule before mentioned. 
The debtor is not bound to surrender his wearing apparel, nor the fur- 
niture necessary for his family, and tools of trade by which he gains 
his living; and, before exhibiting the petition and schedule in due 
form, it is the duty of the Judge to endorse upon the schedule that 
the property of the insolvent is accepted for the benefit of his credi- 
tors, in virtue of which all the property mentioned in the schedule 
is absolutely vested in the creditors. An order then issues from the 
court, and notice is given to such creditors as reside within the State, 
and an attorney appointed to represent those out of it, to appear 
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within thirty days at the office of a Notary therein appointed, and 
make oath to the nature and amount of their respective claims, and 
also to vote for a syndic to take charge of and administer the assets for 
the benefit of the creditors who prove. The voting need not all be on 
one day, and may be by proxy. It is the duty of the Judge, upon 
accepting the assignment, to appoint a provisional syndic to take 
charge of and preserve the estate until the syndic is appointed by the 
creditors, and accepts the charge. The Notary before whom the dec- 
larations of the creditors are held, must, as soon as may be, return 
into court his proces verbal of their proceeding, to be homologated by 
the Judge, if no successful opposition is filed within ten days. 

Every opposition upon the ground of fraud must be tried by a 
jury; aad the insolvent may be interrogated as a witness touching 
every thing in relation to the state of his affairs, If the jury shall 
find the insolvent guilty of fraud, he shall be forever deprived of the 
benefit of the law which he has invoked, and deemed incapable of 
holding any office of trust or profit under this State, and may, more- 
over, be prosecuted for the crime of perjury. All persons account- 
able for public funds of any kind, and all unfaithful depositaries are 
deprived of the benefit of the law for the relief of insolvent debtors. 

If within the legal delay no opposition is made, or not sustained, 
the debtor is relieved from all judicial proceedings relative to all debts 
before then contracted; but he is only exonerated to the amount of 
the property surrendered; and in case that shall prove insufficient to 
discharge the full amount of the debts, his future acquisition shall be 
liable therefor until final payment, reserving to subsequent creditors a 
preference upon the newly acquired property, and means of subsis- 
tence must be left to the debtor and his family. In administering the 
assets, the syndic must sell all the corporeal property surrendered at 
public auction, upon such terms as the majority in interest of the 
creditors may advise. When the time shall have arrived for a divi- 
dend, that is, when the property is reduced to money, the syndic shall 
make out a schedule, containing the names of the several creditors, 
and the amounts which they claim, together with the sum to be divided 
among the creditors, and the order in which they rank as to mort- 
gages and privileges. ‘This must be filed in the office of the clerk of the 
court, and notice thereof given to the creditors to show cause within 
ten days why said schedule should not be homologated, and the distri- 
bution made agreeably to its contents. Thus dividends are made 
from time to time till the whole assets are administered. The above 
statement embraces the principal provisions of the insolvent law, 
properly so called, of this State. ‘There are, however, other provi- 
sions sometimes classed with the insolvent laws, having for their ob- 
ject a respite or delay of payment. ‘To obtain this the forms of pro- 
ceedings are the same as fora surrender. The respite is either vo- 
luntary or forced. It is voluntary when the creditors consent to the 
fo ge which the debtor makes, to pay in a limited time. It is 
orced when a part of the creditors refuse to accede to the debtor’s 
proposals, and he is obliged to compel them by judicial authority. 
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To effect a forced respite, three fourths of the creditors in number 
and amount must agree to the proposals, and the term cannot be ex- 
tended beyond three years. If the creditors refuse a respite, a 
session ensues. 

Q. 11. What are the damages on protested bills of exchange ? 

The damages allowed upon the protest for non-acceptance or non- 
payment of bills drawn or negotiated within this State, are, when 
payable in a foreign country, ten per cent. upon the principal sum 
specified in the bills, and when payable in any other State in the 
United States, five per cent. These damages are in lieu of interest, 
cost of protest, and all other charges. 

Q. 12. Have you any State legislation on the subject of insurance, and 
what is it? 

There is, in Louisiana, no special legislation on the subject of in- 
surance, except as to the protest and proof in the case of losses by 
ire; and even that is very frequently controlled by an express clause 
in the policy, so that no general rule cah be stated. 

Q. 13. Have you altered the general law governing negotiable paper, 
and in what particulars ? 

A. Our legislation has not in any material point changed the general 
principles of commercial law in regard to negotiable paper, except 
perhaps in rendering invalid or inoperative any bill or note, the amount 
of which shall be expressed in figures only. 

Q. 14. Have you an attachment law, and what are its leading fea- 
tures ? 

A. By the law of this State, attachment may be made in the 
following cases: 

1. When the debtor is about to permanently leave the State, with- 
out there being a possibility, in the ordinary course of judicial pro- 
ceeding, of obtaining or executing judgment against him previous to 
his departure, or when such debtor has permanently left the State, 
not again to return: 

2. When such debtor resides out of the State: 

3. When he conceals himself to avoid being cited, and forced to 
answer to the suit intended to be brought against him. 

Th:s writ may be obtained against all the debtor’s property of any 
species whatever, and whether it be in his own or in the possession of 
a third person, and whether the debt claimed be due or not due, 
—- the creditor swear to its amount. The person in whose 

ands property is attached, is called the garnishee, who may be made 
a party to the suit, and cited to answer under oath interrogatories on 
facts and articles, at any time previous to the rendition of the judg- 
ment. 

If the garnishee fails to answer, or admits that he is indebted to or 
in possession of effects of the debtor, judgment is rendered against 
him for the amount. A creditor, wishing to have the property of his 
debtor attached, must make demand in a petition to a competent 
court, with a declaration under oath, stating the amount of his de- 
mand, and that his debtor is either on the eve of permanently leav- 
ing the State, that he has so left it, or that he conceals himself to 
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avoid being cited. The attachment may be granted upon the oath 
of the agent or attorney of the plaintiff, provided neler personal 
knowledge that the debt is due. The creditor must, before the writ 
can issue, file in court his obligation in favor of the defendant for a 
sum exceeding, by one half, the amount which he claims, with the 
surcty of one good and solvent person residing within the jurisdic- 
tion of the court, conditioned to pay such damages as the defendant 
may prove in case the attachment was wrongly sued out. 

We have further a species of attachment, known in our jurispru- 
dence as an order of sequestration. This is a mandate of the court, 
ordering the sheriffin certain cases to take into his possession and 
keep a thing of which another person has possession, until after the 
decision of a suit, in order that it be delivered to him who shall be 
adjudged to have the right to it. This order may be granted by the 
court ex officio, or upon the prayer of a party to a suit, claiming the 
right of possession of, or a privilege upon the thing prayed to be se- 
questrated. It is purely a conservatory writ, and creates no Jien in 
favor of the party who obtains it. 

Q. 15. What are the requisites for a valid deed for the conveyance of 
lands in your State, and will a deed made elsewhere, without these requis- 
ites, be good ? 

A. The law of Louisiana knows no such instrument asa technical 
common law deed. Conveyances of real property are usually made 
here by what is termed an authentic act, that is, a contract exe- 
cuted before a notary public and two witnesses, free, male, and above 
the age of fourteen years; or three witnesses, if the party is blind. 
But conveyances by act under private signature, are equally valid, 
to take effect against persons from the day of their registry in the 
proper office. No particular form is required, nor are attesting 
witnesses necessary, but simply that the agreement shall be reduced 
to writing, and the parties in good faith affix their signatures to it. 

No verbal agreement can operate the treasfer of real property in 
this State; but any written agreement, wherever it may have been 
made, has that effect from the date of its registry; but, before it can 
be admitted to registry, acknowledgment or proof of the signature 
has to be made. 

Q. 16. Please answer a similar question with respect to a will ? 

A. By the law of this State, testaments, as to their forms, are divi- 
ded into three principal kinds: 1. nuncupative, or open testaments; 
2. mystic, or sealed testaments; 3. olographic testaments. 

Testaments, whether nuncupative or mystic, must be drawn up in 
writing, cither by the testator himself or ‘a third person under his dic- 
tation. Nuncupative testaments may be made either by public act, 
or by act under private signature. Nuncupative testaments by public 
act, must be received by a notary public in the presence of three 
witnesses, residing in the parish where the will is executed, or five 
witnesses not residing in the parish. This testament must be dictated 
by the testator, and written by the notary as it is dictated. It must 
then be read to the testator in the presence of the witnesses. Ex- 
press mention must be made of the whole, end all those formalities 
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must be fulfilled at one time, without interruption or turning aside 
to do other acts. This testament must be signed by the testator, or 
if he cannot sign, express mention must be made of the cause that 
hinders him from signing. It must also be signed by the witnesses, 
or at least one of them, if the others cannot sign. A nuncupative 
testament, under private signature, must be either written by the tes- 
tator himself, or by his dictation, in presence of five witnesses residing 
in the parish where the will is made, or seven witnesses residing out 
of it. It will suffice if the testator presents to the same number of 
witnesses the paper upon which he has caused the testament to be 
written out of their presence, declaring to them that the paper con- 
tains his last will. In either case the testament must be read to the 
witnesses in the presence of the testator. In the country, it suffices 
for the making of a nuncupative testament, under private signature, 
if it be passed in the presence of three witnesses residing in the 
place, and five where they reside out of it. 

The mystic or sealed testament reqiires the following formalities. 
The testator must sign it, whether he has written it himself or caused it 
to be written by another person, and have it sealed; and then present 
it to anotary and seven witnesses, and declare to them that the paper 
contains his testament. The notary shall then draw up the super- 
scription upon the will, or its envelope, and that act must be signed 
by the testator, the notary, and witnesses. All this must be done 
without turning aside to do other acts; and in case the testator can- 
not sign it, express mention must be made of the cause which pre- 
vents him from doing so. Those who cannot write, cannot make a 
mystic will. 

The olographic testament must be written by the testator himself, 
and dated and signed by his own hand; it is subject to no other form, 
and may be made any where, even out of the State. Erasures, not 
approved by the testator, are considered as not made, and words 
in the hand-writing of another as not written. It suffices for the 
validity of a testament, that it come within any one of the forms pre- 
scribed by law, however defective it may be in the form under which 
the testator intended to make it. 

The following persons are incapable of being witnesses to a testa- 
ment: women, of what age soever; males, who have not attained the 
age of sixteen years; persons insane, deaf, dumb or blind; those 
whom the criminal laws declare incapable of exercising civil func- 
tions; heirs or named legatees, except to mystic testaments. 

Testaments of personsin actual service in the army, are excepted from 
the general rules. These testaments are subjected to no other for- 
malities than being reduced to writing, signed by the party, if he can 
sign, and by two witnesses. The same rule extends to testaments 
made during a voyage at sea. These testaments are not valid unless 
the testator die within three months after he is in a situation to make 
a testament in the ordinary forms. 

Testaments made in foreign countries, or in other States of the 
Union, are valid, provided their provisions are not in contravention 
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to the laws of our State, to create rights in or operate a transfer of 
every kind of property situated in this State, if they are clothed with 
the formalities prescribed by the laws of the place where the will is 
made. 

Q. 17. Does your law allow foreign executors, administrators, or guar- 
dians to actin your State, in relation to property situated there? 

A. Testaments made in foreign States, and other States of the 
Union, cannot be carried into effect on property situated in this 
State, without being registered in the court within the jurisdiction of 
which the property is situated, and the execution ordered by the 
judge. Executors, administrators, and guardians, appointed abroad, 
must, before they can legally act in regard to property situated in this 
State, present the will, letters of administration, or guardianship, as 
the case may be, under which they claim authority, to the judge of 
probate of the parish in which the property, or the principal part of 
it lies, and obtain an order of execution thereon. If there appear to 
be no creditors, or contested rights to settle, this orderis granted 
without delay, and without any other formality than the registering 
of the will or letters; but if creditors, or persons having an interest 
in the administration and distribution of the property, appear, or are 
supposed to exist resident in this State, the same delays, notice and 
security would be required as in case of an original administration 
taken out here. The courts of Louisiana never send her citizens 
abroad to prosecute their rights where they can aflord a remedy at 
home. 

Q. 18. Whatare the requisites for admission to your bar, and have you 
any law regulating attorneys’ fees. 

A. There are two committees, each composed of six members 
of the bar, appointed by the Supreme Court, one for the Western and 
the other for the Eastern district of the State, and it is by statute made 
their duty to examine all applicants for admission to the bar. If the 
committee neglect or refuse to examine a candidate ten days after 
application, if he resides in the country, and twenty days in case he 
resides in the city of New Orleans, he may then apply to the Judges 
of the Supreme Court, whose duty it is immediately to examine and 
decide upon the qualifications of the applicant, and if found qualified, 
he shall be licensed accordingly. ‘The necessary qualifications of 
every student for admission are, that he should be a citizen of the 
United States, over twenty-one years of age, a resident of one year 
in the State, proof of good moral character, and having accom- 
plished a certain course of reading prescribed by a permanent rule of 
the Supreme Court, This course is the laws and jurisprudence of 
the State, the general laws of the United States, Story’s Com. on 
the Constitution, Kent’s Com., Blackstone’s Com., Domat’s Civil Law, 
Pothier on Obligations, Institutes of Justinian, Chitty or Comyn on 
Contracts, Vattel on the Law of Nations, Phillips or Starkie on Evi- 
dence. ‘Those who have been admitted to practice in the Superior 
Courts of another State of the Union, are not required to go through 
the course of reading, nor to submit to an examination before the 
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committee, but may, upon presenting the license under which they 
have practised, together with evidence of good moral character, to 
the Supreme Court, be by it, or one of the Judges thereof, examined, 
and if found qualified, admitted to practice in this State. 

Attorneys’ fees are not regulated by law, except when the counsel 
are appointed by the court, in cases where the court is required to 
appoint them. 





INTERNATIONAL COPYRIGHT. 
_{By U. Tracy Howe.] 


{ sHauu endeavor in the following article, to maintain that we 
ought to establish an international copyright for three reasons: 

1. In justice to authors; 

2. Because it would afford some protection against the indiscriminate 
introduction of foreign literature ; 

3. Because it would aid us to build up a sound, healthy national lite- 
rature. 

In regard to my first propositiop, there is much diversity of opinion; 
but, placing the consideration of it upon broad and unselfish ground, 
I can see no reason to doubt its entire truth. It should not be looked 
at from the point of view occupied by booksellers 4nd publishers, nor 
that occupied by the selfish reader, who wishes to get his books at the 
cheapest possible rate, regardless of the interest of others, nor from 
the exclusively national point of view; for in all these the mind may 
be misled by its passions, prejudices, and interests. But we should 
look at it and discuss it in a spirit as broad, liberal and universal as 
the empire of mind itself. Freed from the shackles of present pre- 
judice and present interest, let us look at the past and the future, 
and consider the good that the labor of great minds has done, is do- 
ing, and is to do,and then ask our own innate sense of right, if justice 
does not demand of us the best return we can make to the possessors 
of such minds for having thus blessed and enriched the moral world. 

A writer in the Democratic Review, in the number for February, 
1843, labors hard to prove that it is not for the interest of the Ameri- 
can author that such a measure should be adopted. I regard much 
of his reasoning on that point as fallacious, but I do not deem it ne- 
cessary to follow him, because, first, I think American authors know 
what their own interest is better than the Democratic Review; and 
second, because that question is of no importance, if we can maintain 
the proposition, that justice and right demand the measure. This the 
writer himself concedes, and says, if the moral right of authors can 
be maintained, all questions of expediency and interest must be thrown 
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to the winds, and justice done, at whatever cost and sacrifice, to the 
stranger without as well as within our gates. He then proceeds to 
dispose of the question of moral right in a most summary manner, 
by asking a few questions after this wise: “ May I not light my candle 
at my neighbor’s lamp, without wrong to him,or my own conscience, 
if I can do so without intrusion upon him in the process, or inconve- 
nience to him or his? If he kindle a fire within his own domain, 
and for his own purposes, but in a situation where its heat may reach 
me, within the limits of mine, may I not bask in the genial glow, 
without a moral obligation to pay for it?” He puts one or two more 
questions of the same sort, and concludes with the indignant excla- 
mation, “ Perish the base contracted selfishness of such a doctrine!” 
It will be observed at once, that these questions take the very thing 
for granted, about which we are arguing, viz. that, in appropriating 
an author’s works without compensation, we do not interfere with 
his rights. I am not therefore under any obligation in meeting the ques- 
tion, to answer such queries. But nevertheless, I think they can be an- 
swered. Put in another element to make them pertinent to the issue be- 
fore us, which element is omitted by the writer in the Review, and they 
will assume a different aspect. If my neighbor has spent years of 
patient toil in discovering a light or a heat which has peculiar ad- 
vantages, to make me desire it, and I know that he depends on be- 
ing compensated for the use of it, to remunerate his toil and time 
spent on its discovery, I say at once I have no right to use it without 
making him the proper return, any more than I have to pick his 
pocket. I go farther, and say that I have no right to judge as to 
whether he has been sufficiently compensated for his labor, before I 
make use of its results. This question has nothing to do with my 
obligation. Shall I refuse to pay a debt because my, creditor is rich 
enough, as | think, without it? Such a doctrine would be subversive 
of all law and society. Shall I use my neighbor’s property without 
his leave, and without compensating him, and satiaty my conscience 
by the reflection that he has enough, and on the whole it will be no 
injury to him, and therefore he has no moral right to it? I say “ perish 
the base contracted selfishness of such a principle.” If there is any 
thing which may be said to belong to a man, it is his mind, and the 
products of its labor. Property in houses and lands, ships and mer- 
chandise, is fleeting and transitory, at the mercy of the elements and 
chance; but mind is God’s patent of nobility, and is stamped by its 
maker with immortality. 

While we allow the man a moral right to his goods and money, 
the product of the labor of his hands, however little good he may do 
mankind in their use.—shall we deny our small pittance to compen- © 
sate the toil and product of mind, by which a world is elevated, en- 
lightened and blessed? Again I say,“ perish the base coniracted 
selfishness of such a principle.” I would not place this on the ground 
that authors make the demand of us, but that without demand, com- 
mon gratitude and common honesty demand of us to make the return. 
In my opinion, expediency has nothing to do with the question; and 
when I hear a man talking about giving authors, whose works have 
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breathed into us the breath of life, something as a gratuity or charity 
to them, viewing them in the light of beggars, I must conclude that 
the moral sense of such a manis entirely subverted. But our limits 
urge us to our second position, viz.: ‘That an international copyright 
would afford some protection against the indiscriminate introduction 
of foreign literature. 

That this is a great and growing evil, all must acknowledge, who 
have given the subject any thought. We are flooded with the light 
ephemeral trash from the hot-bed of European civilization. Much of 
this literature, (if it deserve the name,) is anti-republican, anti-Christian, 
and anti-American in its character. With the importers and publishers, 
the only consideration is, “ will the books sell?” As to their moral ten- 
dencies, it is none of their business, and they are ready to reply to 
their consciences in the language of Cain: “Am I my brother's 
keeper?” But even if these works were none of them immoral, the 
constant supply of light reading in such cheap attractive forms, leads 
the mind of the public into dissipation, and- weakens and demoralizes 
it for want of healthy action. We are all averse to work, and choose 
that reading which compels us to think least. But the mind, as well 
as the body, requires vigorous and constant exercise to make it 
strong and healthy. An international copyright, by laying a small 
tax upon all foreign literature, would have a tendency to decrease 
the quantity of books thus circulated andread. This, it seems to me, 
would be beneficial, for there are too many books now, too much read- 
ing for mere amusement, and too little thinking. Iam aware that many 
valuable works are by this cheap system of publication, placed in 
the hands of the million; but the evils and disadvantages are so im- 
mense, as in my mind entirely to counterbalance the good. 

My third position was, that an international copyright would aid us 
to build up a sound, healthy national literature. 

The importance of a national literature is, I suppose, appreciated 
by all. In a Republic, where public opinion makes and executes the 
law, it is peculiarly important. Our views of government and the 
rights of the governed, differ materially from those of the nations of 
Europe. Their literature cannot therefore suit us any better than 
their manners and customs. I do not mean to say that there is not 
much of the literature of England and the Continent, which is as 
comprehensive as the world and time, and therefore adapted to us as 
well asthem. But as a general rule, I believe it must occur to every 
one, that European litcrature is not what we should adopt, as adapted 
to our wants. A man of cultivated taste, sound judgment and dis- 
criminating mind, may read and study these literatures with advantage. 
But with the mass of readers, whose tastes and principles are un- 
formed, I believe they would tend to un-Americanize them, to mould 
their minds in a manner opposed to the institutions of their country, 
by instilling, in the most attractive form, ideas and principles, conso- 
nant, of course, with the institutions under which the literatures grew 
up. Itis not necessary that we should have a narrow, sectional, or 
even exclusively national literature, to answer the ends for which 
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a literature is needed. We have our own laws, adapted to our 
own wants, and yet we go to the laws of other nations, to throw 
light upon our jurisprudence. In the same way, while we have 
a literature adapted to our own peculiar wants, we can go to the lite- 
rature of other nations, to gather new food, and liberalize and refine 
the mind and taste. But in both cases, we must make the staple at 
home, or we shall be governed by the opinions of other lands, and be 
in mind and heart, monarchists, though in name republicans. 

That which gives tone and character to a national literature, is the 
best thought of the best minds of that nation. How can this be ob- 
tained? We think it necessary to protect in some way the industry 
and resources of acountry; but in regard to the productions of our 
best minds, our literature,—as much more important than the former 
as the spiritual is higher than the material, we seem perfectly indiffe- 
rent. Our own literature comes into competition with the best lite- 
rature of foreign lands, produced under a system of patronage and 
compensation, unknown to us, and published here at an expense little 
more than the cost ofink and paper. Of course we must fail to have 
a literature, unless our best writers are willing to starve for the good 
of their country. What is it that drives such men as Halleck and 
Bryant, and a host of others into politics and counting-houses, and all 
the ordinary pursuits of life? Not their tastes, surely; but they have 
families to provide for, and they must pursue some calling which gives 
them bread. Therefore they must forego literature and their tastes, 
and give us only occasional glimpses in their moments of relaxation, 
into those bright and glorious regions where they would delight al- 
ways to dwell. These glimpses, however, make one deeply regret a 
system which prevents them from devoting their lives to the noblest 
pursuit to which man can give himself—the discovery and promulga- 
tion of those greatand inspiring truths, which are destined to live for- 
ever, and bless mankind in future ages. 

Our periodical literature, which is important as a pioneer in the 
formation of a public opinion, and powerful from its immediate contact 
with the general mind, is entirely killed by this free importation of 
foreign periodical literature. The operation of this system is seen 
most perfectly in this literature, and it is notorious to all that the mass 
of periodical literature which we receive, and that which is most 
eagerly sought after, is of foreign origin. | If it is all important that 
our periodical literature should be American in its tone and character, 
it seems to me, we must have the protection of an international copy- 
right to make itso. But it is the higher and more laborious efforts 
of mind that need this protection most. A, merchant or professional 
man toils through a long life to amass wealth or a competence, not 
for himself, but that his children may be independent, that they may 
receive the advantages of education, and take their places amid the 
firstin the land. He denies himself perhaps all enjoyment of the 
fruits of his labor, save the pleasure of working for those who shall 
come after him. This is considered a laudable ambition. It has been 
pertinently asked, would this life of toil be given, if he was told, that 














International Copyright. 351 


in 14 or 28 years, all his right to his property he hed so labored for, 
would cease, and his wealth be scattered to the four winds? The 
author who toils in patient study and thought for a life time, has the 
feelings, sympathies and weaknesses of human nature. The same 
motives in regard to his posterity would influence him, as other men. 
It is true, he has higher and nobler aspirations frequently, mingled 
with these motives. He hears the voice of fame sounding up from 
future ages. His heart beats high, and his eye kindles, as, prophet 
like, he looks into the future. But suppose, in those readings of fu- 
turity, he should see his children eating the scanty bread of poverty, 
dependent on the cold and grudgingly doled out charity of a world 
enriched and blessed by his labor beyond the power of wealth to com- 
pensate? Would not the feeling, with him as well as the merchant or 
professional man, that his children should be, made comfortable and 
independent by his exertions, that the fruits of his labor would bea 
continued well-spring of-happiness and comfort to them, stimulate 
him to still higher and nobler efforts in his. great work? 

It has been truly said that the present action and condition of the 
world depend mainly upon the patient effort and thought of the 
great minds of the past. Great minds are now living to toil for the 
future. In the bustle and dust of the practical present, we observe 
them not, and they have no honor from their generation; but when 
we have gone down to the dust, the labors of such men will be felt, 
moulding the manners, the philosophy and the legislation of future 
yenerations. The wealth which such men create then, is not confined 
to themselves or their families; it enriches us; it enriches our children; it 
iransmits itself into the innermost thoughts and feelings. Its subtile, 
all pervading influence, without our being aware of it, surrounds us 
like an atmosphere; we breathe in its influence, and it becomes to 
generations the breath of spiritual life. Spite of all tyranny, spite of 
all efforts of brute force, mind after all, guides and governs the des- 
tiniesof man. Its constant universal influence is felt by those who 
never read or heard of its efforts; by those even, who profess to scorn 
its influence and defy its power. If mind then has sucha controlling 
power in the destinies of man, the question with us is, shall it be mind 
in its highest and noblest developments, which exerts the power, or 
shall we be content with its lower and poorer manifestations? If we 
choose the higher, we must pay for it—we must foster it and protect 
it from a ruinous foreign competition. Perhaps the author in the field 
of light literature, may not so much need this protection, and a copy- 
right at home, for 14 or 28 years, may be all he needs; for his works 
will probably have run their race ere the shortest of these periods 
has elapsed. But to the highest order of minds, whose works and 
fame are destined to be measured by centuries, not years, our present 
system affords no protection. He may not begin to live until long 
after the 28 years shall have elapsed. He lives and toils for the fu- 
ture; and if the laborer is worthy of his hire, he ought by all means 
in our power, to be assured that every protection will be thrown 
around him, to enable him to reap his reward in the future. It is not 
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necessary to advocate a perpetual copyright and a perpetual protec- 

tion—though it would be difficult to say why this should not be; but 

authors do not ask it. We should, however, extend the time of pro- 

tection until those minds, most worthy of its aid, can receive the 

benefit of it. Solong as the path of light, ephemeral, and even de- 

moralizing literature, is the path of fame and success, and the higher 

efforts of mind are discouraged and neglected, an author must be 

more than a man to leave the flowery paths of fame and wealth, and 

pursue the other of rugged unrequited toil. He might be willing to 

struggle with present want and privation, and with the strong, unwa- 
vering eye of faith, read his reward in the future; but, when we add 

to this present want the feeling that justice is not, and never will be 

done him, and that his children may go down to their graves beg- 
gars, before the eyes of a world enriched beyond calculation by 

his labor, the pen drops from his hand—he closes his labors in des-. 
pair—the treasure-house remains unopened, and the world is left to 
mourn its loss when it is too late. Sha!! it be said of us that we 
were so short-sighted, nay, so unjust and mean, as to be willing to let 
such lights expire for want of fuel, or be willing to receive the fruits 
of their labors, the bread of life to our souls, the revelation of God’s 
truth, which they can give us, and be unwilling to give them the 

poor return which they have a right to claimat our hands? If we 

are so short-sighted, and unjust and mean, we can never build up a 

national literature worth having. No one can estimate the power of 
such a literature: it sinks into the minds and hearts of a people, 
and acts like leaven in the wheat. It is felt at the firesides of all; 

it goes with us at home and abroad, always acting, and silently but 
surely bringing forth its great results—moulding the mind and cha- 
racter of the nation for good or evil. If we wish it to be of the 

highest order, and its influence only good, we must encourage the 

best efforts of the best minds; and an international copyright is one 

important means of so doing. 
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Supreme Court of Illinois, December Term, 1844. 


Lorine Deano e¢ al. PLaintirrs IN ERROR v. Levi H. Roop, 
DEFENDANT IN ERROR. 


Error to La Salle. 


[RerorTeD BY CHARLES GitmaN. | 


A, being embarrassed and pressed for money, and being the proprietor of certain 
real estate, was told by B that C would like to purchase such real estate on 
the same terms that he had heard another person had purchased from A and B, to 
wit: upon receiving a guaranty that the estate should rise in value fifty percent. 
per annum, A offered the same to C, who refused to purchase, saying that he had 
no confidence in the property. A then said that he wanted to raise $500, and 
would sell C to that amount, and guaranty a rise of fifty per cent. a year for two 
years. C replied, that if he would procure_B to become a guarantee to that 
effect, he would advance the sum required, and that A might select the lots. A 
selected and conveyed a lot by a deed of warranty, received the money and en- 
tered intoa bond with B to C, which contained the following recital and condi- 
tion, to wit: Thesaid C, being seized in fee of the following town lot, (de- 
scribing it,) ifthe said C shall, on the 11th day of May, A. D. 1839, tender to the 
said A and B, or in case of their absence, deposit with the Clerk of the Circuit 
Court of La Salle County, a good and sufficient deed of the aforesaid mentioned 
lot, the said A and B shall pay tothe said C, his heirs, executors, or administrators, 
the sum of $1000. It is agreed that if the said deed is not tendered as aforesaid, 
or deposited as above mentioned, this agreementis to be void. Held to be a clear 
case of usury. 

In such a case, the deed, bond, &c., are to be taken together, and construed as one 
contract. . 

Any contract or assurance for the loan or forbearance of money, or any other thing, 
upon which a greater rate of interest has been directly or indirectly reserved, 
discounted or taken, than twelve per cent. per annum, is usurious under the 
statute. 

If one manis bound by contract to pay another more than twelve per cent. per 
annum for a loan of money, such contract is directly within the statute of usury. 


If the transaction is attempted to be covered up by a pretended sale, then it is 
indirectly within the statute. 


In this case, the deed and bond, construed together, are merely a mortgage to secure 
the money advanced with exorbitant interest. 

The question whether a transaction is a sale or a loan, is usually a question to be 
determined from the evidence by the jury; but when, as in this case, the evi- 
dence made out a case of loan, however denominated, or however attempted to 
be disguised, courts have uniformly declared such cases usurious. 

When a purchaser, at the time of sale, reserves to himself the right of returning the 
specific thing purchased, and then of compelling the vender to repay the consi- 

deration with more than lawful interest, the transaction is usurious. 


This was an action of covenant, and was heard in the court below 
at the November term, 1841, before the Hon. Twos. Forp and a 
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jury. A verdict was rendered for the plaintiff for the sum of $1149. 
The defendants brought the cause into this court by writ of error. 
The material facts will appear in the opinion of the court. 

J. Burrerrrecp, for the plaintiffs in error, contended that to render 
a transaction of the nature of the one in evidence before them, valid, 
when the defence of the usury is interposed to the same, the principal 
money or property advanced must be hazarded upon some contin- 
gency other than that arising from the solvency of the obligors to the 
bond. Hall v. Haggart et al. 17 Wend. 280; Colton v. Dunham et 
al, 2 Paige’s Ch. R. 267. 

The bond was, in legal effect, equivalent to an absolute bond for 
the payment of $1000. The condition, on which the money was to 
be paid, was wholly in the power of the defendant in error, It en- 
hanced the value of the bond to him. Its effect, where the language 
is not ambiguous, is clearly a question of law. Cram vy. Hendricks, 
7 Wend. 587. 

The transaction is usurious per se, and in such a case the intent is 
an inference of law from the facts proved. Aliter, the intent is mate- 
rial, and is a question of fact for the jury. A contract may be usuri- 
ous, even where the parties did not so intend: the corrupt agreement 
constitutes the offence. N. Y. Fire Ins. Co. v. Ely et al. 2 Cowen, 
704-7; Cram v. Hendricks, 7 Wend. 587. 

Even if this was not an usurious contract, the plaintiff below was 
only entitled to recover back the amount he advanced. The deed 
and bond constitute merely a mortgage, being one and the same 
transaction. Parol evidence may he received to prove a deed or sale, 
absolute on its face, a mortgage only. Glover et al. v. Payn, 19 Wend. 
518; Strong etal. v. Stewart, 4 Johns. Ch. R. 167; Palmer et ux. v. 
Gurnsey, 7 Wend, 248. 

The damages are excessive. The value of the lot should have been 
deducted from the amount due on the bond. Shannon et al. v. Com- 
stock et al. 21 Wend. 457. 

O. Perers, J. A. McDoveat, for defendant in error. No contract 
is usurious per se, except for the loan or forbearance of money or pro- 
perty. Where the terms are not used, but it is necessarily a Joan, 
then it is usurious per se, a fact to be determined by the jury. Beete 
v. Bidgood, 14 Eng. Com. Law R. 82; Spurier v. Mayos, 1 Vesey, 
527; Doe, &c. v. Gooch, 5 Eng. Com. Law R. 418; Doe, &c, v. 
Brown et al.; 3 do. 109, a case in point; Hall v. Haggart et al. 17 
Wend. 280. 

To establish usury, there must be a loan or forbearance of money. 
The design to loan must be apparent from the agreement, or facts 
connected with it. Lloyd v. Scott, 4 Peters, 205, 223; 7 Comyn’s 
Dig. title Usury, 621; 7 Bac. Ab. 194. 

The authorities cited by the counsel for the plaintiffs in error, from 
2 Paige’s Ch. R. 267, and 2 Cowen, 704-7, are not adverse to the 

ositions taken by the defendant in error. 

In all the cases he has cited, there was a loan at certain rates 


per anaum. 
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There cannot be usury, where there is a risk or any extraordinary 
hazard. 

The opinion of the Court was delivered by 

Sureips, J. This is an action of covenant, commenced in the Cir- 
cuit Court of La Salle County, at the November term thereof, 1839, 
by Levi H. Rood against Loring Delano and Charles Hayward. 
The declaration contains two counts. The first count declares that 
the said Delano and Hayward,on the 11th day of May, 1837, at 
Ottawa, in the county of La Salle, executed and delivered a bond of 
that date to the said Rood, whereby it was agreed betwen them as 
follows, to wit: “The said Levi H. Rood being seized in fee of the 
following town lot, in Ottawa Centre, viz.: lot No. One, (1) in block 
No. Nineteen, (19). Ifthe said Rood shall, on the L1th day of May, in 
the year of our Lord 1839, tender to the said Delano and Hayward, 
or, in case of their absence, deposit with the Clerk of the Circuit 
Court of La Salle County a good and sufficient deed of the aforesaid 
mentioned lot, the said Delano and Hayward shall pay to the said Rood, 
his heirs, executors, or administrators, the sum of $1000. It is agreed 
that if the deed aforesaid is not tendered as aforesaid, or depo- 
sited as above mentioned, this agreement is to be void.” The se- 
cond count is substantially the same as the first, and both aver a tender 
of the deed, and a failure to pay the sum of one thousand dollars. 
There are several pleas, but the fifth, sixth and seventh need only be 
noticed. They set up the defence, that the bond in suit was executed 
for an usurious consideration. 

The cause was tried at the November term, 1841, and a verdict 
found for the plaintiff for $1149. The defendants moved the Court 
for a new trial, which was overruled, and judgment rendered upon 
the verdict. 


The bill of exceptions sets forth, that on the trial of the cause, after” 


the plaintiff had given the bond in evidence, and proved the tender 
of the deed according to its provisions, the defendants proved that 
some time before the execution of the bond, Hayward had a conver- 
sation with Rood, in which he, Hayward, proposed to sell to Rood 
real estate in Ottawa Centre; that Rood declined purchasing, but 
stated to Hayward that he would like to purchase on the same terms 
that he had heard that one Sebo had purchased from Hayward and 
Delano, viz., upon receiving a guaranty that the property shall rise 
in value at the rate of fifty per cent. per annum; that Hayward sub- 
sequently communicated the substance of this conversation to the 
defendant, Delano, who was at the time embarrassed and _ pressed 
for money; that the defendant, Delano, shortly after applied to 
Rood to purchase from him Delano’s real estate in Ottawa Centre; 
that Rood refused to buy, alleging as a reason, that he had no con- 
fidence in town property; that Delano stated that he wanted to raise 
five hundred dollars, and would sell to Rood property to that amount, 
and guaranty a rise of fifty per cent. a year for two years; that Rood 
replied, that if Delano would give him.a guaranty of that nature, and 
procure the defendant, Hayward, to go in with him, so as to make 
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him, Rood, secure, (as he was acquainted with Hayward, and had con- 
fidence in his word,) he would purchase, and advance the five hun- 
dred dollars, and that Delano might select the lots to be put in the deed; 
that, in pursuance of the agreement, the lot mentioned in the deed was 
designated and selected by Delano, and approved by Rood, and a 
warranty deed of the same executed by Delano and wife to Rood, 
and the bond, hereinbefore set forth, executed by Delano and Hay- 
ward to Rood, and the said sum of five hundred dollars paid by 
Rood to Delano. The deed and bond were delivered, and the mo- 
ney paid at the same time. There was no other consideration for 
the bond. The cash value of the lot, at the date of the execution 
of the bond, was from two hundred and fifty to three hundred dollars,. 
and that Hayward, at the time, represented to Rood that it was worth 
$500; that Rood, in making the purchase, relied upon the guaranty 
in the bond. The foregoing was all the evidence given in the case. 

Exceptions were also taken to the ruling of the Court in giving 
and refusing instructions; but, as the reversal of the judgment is 
based on the ground that the verdict was manifestly contrary to evi- 
dence, it is unnecessary to notice the instructions. 

The whole transaction, including the making of the bond, deed, 
&c., is to be taken together, and construed as one contract, (Bailey 
v. Cromwell et al. 3 Scam. 72, Duncan et al. v. Charles, 4 do. 566;) 
and this Court is called upon to determine from the facts and circum- 
stances of the case, as given in evidence, whether this contract is 
usurious. Any contract or assurance for the loan or forbearance of 
money, or any other thing, upon which a greater rate of interest has 
been directly or indirectly reserved, discounted or taken, than twelve 
per cent. per annum, is usurious. Gale’s Stat. 343, R. L. 349. This 
embraces every imaginable case, every device by which an usurious 
loan is attempted to be disguised. If one man is bound by contract 
to pay another more than twelve per cent. per annum for a loan of 
money, such contract is directly within the statute of usury. If the 
transaction is attempted to be covered up by a pretended sale, then 
it is indirectly within the statute. Hoy is it with the present case? 
Rood first refused to purchase any real estate. He next consented to 
purchase, upon receiving a guaranty that it would rise in value for 
two years, at the rate of fifty per cent. per annum, and that Delano 
would then take the same back, and repay Rood the consideration 
with interest at the ratcof fifty per cent. perannum. This is no sale. 
It wants one of the principal constituents of a sale: it is not binding 
upon Rood. He takes a conveyance of the lot, it is true; but takesa 
bond at the same time, that, upon a reconveyance of that same lot, he 
shall be repaid the sum advanced with usurious interest. The deed and 
bond, construed together, are merely a mortgage to secure to himself 
the money advanced, with exorbitant interest. Glover et al. v. Payne, 
19 Wend. 518. It comes almost literally within the definition of usury 
already given. The deed and the bond are the assurance which 
Rood takes for the advance or loan of $500, by which he reserves to 
himself interest at the rate of fifty per cent. per annum, and no con- 
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tingency could happen which would enable Delano to compel Rood 
to retain the property. There is no contingency in the case but his 
own simple election. In Hytle v. Logan, 1 Marshall, 529, the Court 
says, “if, upon an application to borrow money,a contract for purchas- 
ing property at a low price is made, with the privilege of repurchasing 
it at a price enhanced beyond the statute of usury, (the first purchaser 
running no real hazard,) it will be considered a device to evade the 
statute of usury.” This applies exactly to the present case. In Butt 
v. Bondurant, 7 Monroe, 423, the Court says, “if such a contract were 
permitted to stand, the statute against usury would be a dead letter. 
It would only be necessary to follow the loan with a conditional sale 
of property at half price; and, whether the borrower restored the 
money, or paid for it in the estate bought, he would still have to pay 
usury, and endure oppression, which is the very evil the law intended 
to avoid.” This is the language used by the Court in*relation to a con- 
ditional sale to secure the repayment of money. In the case under 
consideration, there was in reality no sale, because Rood retained 
in himself the power to return the lot, without any condition or 
contingency except his own mere pleasure. It matters not what 
name may have been given to the transaction, or how it may appear 
mystified by the intricacy of the mode in which parties managed to 
involve it; yet, when analysed with slight attention, it will require 
very little acuteness to discover that it was simply a loan of $500, 
the lender taking, at the same time of making the loan, both a lot of 
land and a bond, as security for the repayment of the same with 
usurious interest. 

In many of the cases cited in the argument, the question, as to when 
a sale, whether absolute or conditional, constituted a cover for the usu- 
rious transaction, has been discussed, and the Courts, in such a case, 
have always left it to the jury to determine whether the transaction 
was a sale or a loan; or, in other words, when the facts proved 
showed a sale, the Court would, nevertheless, leave it to the jury to 
scrutinize the intent, and determine whether it might not be a loan; 
but when, as in this case, the evidence made out a case of loan, how- 
ever denominated, or however attempted to be disguised, Courts have 
uniformly declared such cases usurious. Such is the conclusion from 
the authorities. Hall v. Haggart et al. 17 Wend. 280; Colton v. 
Dunham et al. 2 Paige’s Ch. R. 272. These cases sustain the princi- 
ple, that when a purchaser, at the time of sale, reserves to himself 
the right of returning the specific thing purchased, and then of com 
pelling the seller to repay the consideration with more than lawfal 
interest, the transaction is usurious, 

With the policy of usury Jaws we have nothing todo. They may 
be of very doubtful utility. Legislation should be slow to interfere 
with the right of private contract. In cases of fraud and oppression, 
Courts of Equity could always afford ample relief: but, while such laws 
are in existence, itis the duty of Courts to enforce them, and discounte- 
nance every attempt to evade them. The evidence in the present case 
makes out a clear case of usury. The new trial, therefore, should 
have been granted. 
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The judgment of the Court below is reversed with costs, and the 
case remanded. 

The following dissenting opinion was delivered by Scares, J. I 
cannot agree to the precedent that will be set by the decision of the 
Court in this case, holding that a contract of sale and re-sale of land 
upon a guaranty of an advance of the property at the rate of fifty per 
cent. per annum, or a repurchase at an advance of one hundred per 
cent. in two years, is usurious. 

To apply the principles of law applicable to cases of usury, I will 
first repeat the definition laid down in the opinion of the Court. Any 
contract for the loan or forbearance of any money, goods, or things 
in action, whereby any person shall reserve, discount, or take, directly 
or indirectly, in money, goods, or things in action, more than twelve 
per cent. per annum upon one hundred dollars for one year, or at that 

rate for a greater or less sum, or for a longer or shorter period, is 
deemed usurious. 1 Vesey, Jr. 531. 

I would first lay it down as a settled rule in these cases, that the 
question, whether the contract is one for a loan or forbearance, ora 
bona fide sale,is a question of fact for the determination of a jury: whe- 
ther it be a merely colorable sale, to cover a real Joan or forbearance, is: 
a question of factfor a jury. The finding of the jury, unless mani- 
festly against the weight of evidence, is conclusive of the fact, as im 
other cases. Hallv. Haggart et al. 17 Wend. 284; N. Y. Fire Ins, 
Co, v. Ely et al. 2 Cowen 706; Doe, &c. v. Gooch, 5 Eng. Com. Law 
R. 418; Doe, &c. vy. Brown et al. 3 do. 110. These authorities will 
suffice to show that it is a question of fact for the jury, whether the 
transaction was a loan, in fact, or colorably, or a sale. If it were a 
sale, no inadequacy of price will make it usurious; nor would exorbi- 
tancy of price. If this transaction was a sale, it is good; ifa loan, 
it is usurious. Doe, &c. v. Brown, et al. 3 Eng. Com. Law R. 110; 
Doe, &c. v. Gooch, 5do. 418; Beete v. Bidgood, 14 do. 82. The in- 
tention of the parties, therefore, became very essential; for it must be 
governed by the intention of the parties, whether they intended a 
a sale or a loan. Doe, &c. v. Brown et al. 3 Eng. Com. Law R. 
110; Lloyd v. Scott, 4 Peters 220: N. Y. Fire Ins. Co. v. Ely et al. 
2 Cowen 706. These transactions, when once shown to be loans, 
cannot be sustained, however diversified or ingenious the devices may 
be to evade the statute. For instances of many shifts to evade the 
law, see 7 Bac. Abr. title Usury, (C) 190 to 198; 4 Peters 220; 1 
Vesey, 528. 

There are several cases so much in point, that I advert to them 
more at length, In Beete v. Bidgood, 14 Eng. Com. Law R. 80, 
S. C. Barn & Cres. 453, the transaction was for the purchase of land, 
and the Court concluded that it was a sale upon an agreement founded 
upon what was considered partly as the present price of the estate, 
and part!y upon what was considered its price, if paid for ata future 
day. It was not, therefore, usurious; for the Court would look, not at 
the form and words, but to the substance of the transaction. 

Doe, &c. v. Gooch was the case of the assignment of a building 
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lease for ninety-nine years, at a rent of one hundred and eight pounds, 
for the sum of two thousand, three hundred pounds, and at the same 
time an agreement to retake the premises at a rent of three hundred 
and ninety-five pounds, with liberty to repurchase the lease upon re- 
payment of the two thousand, three hundred pounds. It was left to 
the jury to say whether it was a purchase or a loan: the jury found 
it to be a purchase. The King’s Bench affirmed the judgment; for, 
although it appeared that the leased premises were not worth more 
than one thousand pounds, and a rent had been reserved of three 
hundred and ninety-five pounds, yet the jury had found it to bea 
sale. 

Doe, &c. v. Brown et al. was this: Wilson applied to and obtained 
aloan of eight hundred pounds of Bromley, and was to pay him 
eighty pounds for the same forsix months; andif not paid, Bromley 
might sell the premises which were conveyed to him by Wilson, by 
an absolute deed. Wilson, wanting more money, applied to Met- 
calf, and stated to him this transaction. Metcalf agreed to give him 
twelve hundred pounds, paying out of it to Bromley his money, and 
take an assignment of the premises from Bromley. He did so, and 
took an assignment, paying Wilson the balance of the twelve hun- 
dred pounds. At the same time Wilson agreed to repurchase of 
Metcalf, and he, to sell the premises to Wilson at fourteen hundred 
pounds, provided the purchase was made within fourteen months. 
The jury found this transaction to be a sale, and not a loan; and 
the Court sustained the verdict. It was contended, as in this case, 
that this was mere machinery for the advance of money, although it 
has the form and complexion of a sale. The Court say: “ With re- 
spect to the objection to the contract between Wilson and Metcalf, 
that the former should repurchase, and the latter reconvey by a 
given day, Iam of opinion that it is not usury. Wilson sells for 
tweive hundred pounds, and is to repurchase at a large advance: this 
is a circumstance to raise a suspicion, whether the whole transac- 
tion is not colorable; but it is not an usurious contract on that ac- 
count merely. If a sale were intended, it is a valid contract; if 
nothing were meant but a loan of money, it is void. The question 
is, whether it be a loan or a sale of the premises. The agreement 
by Wilson to repurchase, at all events, looks like a loan. But it is 
a question for the jury as to the real intention of the parties.” 

The position, for which I contend, does not in the least conflict 
with the law,as laid down in the other authorities cited on the ar- 
gument. In some of those cases, the question was originally pre- 
sented in a Court of Chancery, where the Court passed upon and 
found the facts of the case—in others, juries returned a special ver- 
dict. Butin no case similar to this, have the Court disturbed the 
verdict of the jury. Much less should they do so, in this case; for 
when, by our statute, usury is put in issue by the pleadings, the de- 
fendants are made competent witnesses. They were accordingly 
sworn, and testified; and no one would suppose them inclined to 
suppress any important fact. Yet they have not said one word 
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about there being an application for a loan by defendant, or of a 
loan being made. Surely, if such had been the intention of the 
parties, the witnesses would have mentioned it. The Court should 
be the less inclined to declare this an usurious contract, simply from 
its nature and character, because that the defendant here is liable 
to, and must forfeit three times the amount of usurious interest, 
one third of which: goes to the plaintiffs. He-will lose his whole 
principal, and double as much more; and the plaintiffs will make a 
thousand dollars out of property worth, as stated by the witnesses, 
two hundred and fifty or three hundred dollars. With this oppor- 
tunity to plaintiffs to disclose the whole transaction, and the sum of 
five hundred dollars as a reward of making it usurious, no one can 
believe they would not have spoken of a loan in their testimony, if 
one had been made. But they simply give the naked transaction, 
during al] the negotiation about which, the parties never speak of a 
loan, but only of a sale and resale at an advance. 

It seems to me, from the view taken of it by the Court, that 
they decide in substance, that such a contract of purchase and re- 
sale at an advance, is to be taken as conclusive evidence of an 
usurious loan, notwithstanding a jury have found that it was a con- 
tract of sale. In the cases I have referred to, the Court of King’s 
Bench held differently. 

I am of opinion that the Judgment ought to be affirmed. 

Tuomas, J. concurred in the dissenting opinion. 

Caton, J. did not hear the argument, and gave no opinion, hav- 
ing been of counsel in the Court below. 

Judgment reversed. 





Circuit Court of the United States for the District of Illinois. 
Spring field, December Term, A. D. 1844. 


Dante Low v. Isaac UNDERHILL. 


[Reportep By E. N. Powe rt, Peoria, Inu. ] 


If the endorsee of a promissory note, who sues the maker and obtains a judgment, 
cause an execution to be issued and delivered to the sheriff to execute, and 
while the execution is in full life, agrees with the defendant in execution, that 
if he will pay $100 on the judgment, he will give him time on the balance,— 
the money being paid, it is founded on sufficient consideration to discharge 
the endorser. 


The endorsee of a note may be passive, if he please, without risk. He may, after 
obtaining a judgment, decline issuing an execution; but if he causes an exe- 
cution to be issued, he must do no positive act to stop its collection: and if an 
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order be given to the sheriff not to levy, itis such an act as will discharge the 
endorser. 


An agreement to give time that will discharge an endorser, must be founded ona 
valuable consideration; but the receiving of a part of the debt, coupled with 
an agreement to give time, is consideration sufficient, and will discharge the 
endorser, 


The receiving of part payment from the maker, after the liability of the endorser 
is fixed, will not discharge the endorser, unless it be accompanied by some 
other act, impairing the rights of the holder against them—such as giving time. 


If the endorsee of a note agrees with the maker, that if he will pay him a part, 
he will extend the time for the payment of the remainder, when the money 
is paid, the contract becomes an erecuted contract, and is obligatory. Aliter, if the 
contract is but executory. 


This was an action of assumpsit, brought by the plaintiff as the en- 
dorsee of two promissory-notes against the defendant, the endorser— 
one note for $762,37, made by Edward Dickinson to defendant, 
and dated May 5th, 1836, at twelve months, and the other for $560, 
made by Luther Sears to defendant, and dated May 7th, 1836, at 
twelve months, and both endorsed by the defendant to the plaintiff 
in the State of New York. The notes were made in Illinois, the 
makers and payee both residing there. The declaration averred 
that the notes were endorsed by the defendant to the plaintiff in 
the State of New York, and averred a demand of the maker and 
notice in the usual form. 

The defendant plead the general issue, and gave notice under the 
same of the special matter relied upon. The notice alleged, that after 
the notes became due, the plaintiff brought suit against the makers, 
recovered a judgment, caused an execution to be issued and deli- 
vered to the sheriff to execute; that after the issuing of the execu- 
tion, and while they were in full life, the plaintiff, in consideration that 
the defendants in execution would pay to him one hundred dollars 
each on the said judgments, the plaintiff would extend the time for 
the payment of the balance due upon the judgments, until the next 
fall succeeding the time of the payment of the money; that on the 
18th day of August, 1839, the said defendants in execution paid to 
the plaintiff one hundred dollars each on the said judgments, and 
that in consideration of said sums of money, the said plaintiff agreed 
to extend the time for the payment of the balance due on the said 
judgments until the next fall succeeding the said payment. And fur- 
ther, in consideration of the payment of said sums of money, the plain- 
tiff further agreed to cause the executions to be returned without be- 
ing levied uponthe property of the said defendants in execution; 
that the executions were returned without being levied, and that at 
the time of this agreement, the said defendants in the executions 
had personal property in their possession sufficient to satisfy the same, 
and on which the executions would have been a lien, if they had not 
been returned, and a levy had been made; and alleging, that, in con- 


Vor. T.—No. 8. 46 








362 Daniel Low v. Isaac Underhill. 


sequence of this agreement to extend the time, and to return the exe- 
cutions without being levied, the debt was lost. 

The proof fully maintained the defence set up in the notice, and 
the Court being of opinion that the defence was good, so instructed 
the jury; and a verdict was rendered in favor of the defendant. The 
plaintiff moved for a new trial. 

The case was tried at the December term, 1843, and was con- 
tinued under advisement till the December term, 1844. 

S. Y. Loean and A. Luncony, for the plaintiff, made the following 

oints: 
: 1. An agreement to give time which will discharge an endorser, 
must be founded on a valuable consideration. 12 Wheat. 554; 
Chitty on Bills, 413, 10 edit. 

2. An agreement to give time, made upon receiving from the maker 
of a note a part of the sum due, is a nudum pactum; for, by pay- 
ing a part, the maker of the note did no more than he was legally 
bound to do; and an agreement to give time by the holder of a note, 
on receiving part payment, has no consideration to support it, and 
will not discharge the endorser. Pabodie v. King, 12 j. R. 426; 5 
Wend. 501. 

E. N. Poweit and Wm. F. Bryan,for the defendant, made the 
following points: 

1. If the holder of a note for a valuable consideration, agrees to give 
time to the maker, the endorser is thereby discharged. McLencove v. 
Powell, 12 Wheat. 554; Bank U.S. v. Hatch, 6 Peters, 250; Wood v. 
Jefferson Co. Bank, 9 Cow. 194; Chitty on Bills, 408 to 423; Story on 
Bills, 499, § 425, n. 2; Philpot v. Bryant, 4 Bing. 717; Gould v. Robson, 
8 East, 576; 4 Miller’s Louisiana Rep. 294; English v. Darley, 2 Bos. 
& Pul.61; Hubly v. Brown & Nichols, 16 J. R. '70; Story on Bills, 
512, § 436. 

2. An agreement, in consideration of part payment by the maker, 
to extend the time of the payment of the balance, for a specified 
time, is binding upon the holder, and discharges all other parties. 
Gould v. Robson, 8 East, 576; English v. Darley, 2 Bos. & Pul. 61; 
Walwyin v. St. Quintin, 1 Bos. & Pul. 652; Clark v. Devlin, 3 Bos. 
& Pul. 365. 

3. Although the receipt of part payment by the holder from the 
maker or acceptor, will not per se discharge the endorser; yet, if it 
be coupled with an agreement to give time for the remainder, the 
endorser will be discharged. Chitty on Bills, 418, 10 edit.; Story 
on Bills, 512, § 436; English v. Darley, 2 Bos. & Pul. 61. 

The case in 2 Bos. & Pul. is a case directly in point. In that case 
the endorsee had prosecuted the acceptor to judgment, and took out 
execution, and then received of the defendant £100 in part payment, 
and took his bond and warrant for the remainder as a security, but 
received no additional security,and it was held that it discharged the 
endorser. 

Porr, J. The defence is, that the plaintiff, having obtained judg- 
ment against the makers of the notes sued on, and caused execution 
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to be issued and placed in the hands of the sheriff for collection, 
agreed, that if the defendants would pay one hundred dollars each 
on the judgments, he would cause the executions to be returned 
without being levied, and would wait before further action for a cer- 
tain length of time then agreed upon. The money was paid, the 
executions returned without being levied, and the delay granted. 

The plaintiff contends that the promise was void, because not upon 
a valuable consideration, the payment being no more than their 
duty, and what they had previously promised to do. 

The authorities all establish the position, that the promise to extend 
the time of payment must be on a valuable consideration to discharge 
the endorser. The cases adjudged are so various and numerous, and 
so is the application of the principle to many cases, where the shades of 
difference are very slight, that each case secms at last to have been 
more influenced by its own intrinsic merits, than by rigidly adhering to 
the rule. 2 

The position of the plaintiff is, that-no one can create a binding 
obligation to another by discharging a duty. Is this universally true 
in its application to society? It is man’s duty to feed the hungry and 
clothe the naked; and it will not be denied that he might demand 
remuneration. These, it will be said, are not perfect obligations. 
This is true: still the moral obligation is the same as in the case of 
perfect obligations, which I define to be those enforced by law. 

he contract in this case is of the latter class, and involves the 
moral obligation to fulfil his promise, together with the prudential 
one as affecting his character for punctuality in the performance of 
his engagements—very important to him as a man of business, par- 
ticularly as a merchant. Bat there is still another—the legal obliga- 
tion to which the parties look in the last resort. The debtor is mo- 
rally bound to make reasonable exertions to pay his debts, but not at 
a ruinous sacrifice. He is not bound to sacrifice property at one tenth 
or twentieth of its value, to raise the money; and as both parties, 
at the time of contracting, looked to the courts as open to the creditor 
for the application of coercive action, the conscience of the debtor 
is quieted, when he has made every effort which a reasonable man 
could ask. The contract is violated, the promise not kept. The 
creditor has taken the matter in hand, and is pursuing the prope 
of the debtor through the courts of law. How stands the moral obli- 
gation now? Will it be matter of reproach to the debtor, that he 
relaxes, and leaves the creditor to pursue his remedy? 

_ Judgment is obtained, and execution in the hands of the officer. 
The creditor, at this stage of the proceedings, says to the debtor, 
“if you will pay me now a part, I will not levy on your property, 
will stop the execution, and give further time for the payment of the 
remainder.” The money is paid, no levy is made, execution re- 
turned, and delay granted. Can it be said that this contract was not 
obligatory? Various reasons might be suggested as benefits to the 
creditor in this arrangement, as that he might expect great gain from 
the immediate use of the money stipulated to be paid. It may be 
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imagined that he might have a valuable property subject to forfeiture 
for want of that sum, before the money could be made on the exe- 
cutions; or he might be unwilling to trust it in the hands of the sheriff. 
The arrangement itself implies that he expected to profit by it. 
Again, the defendant might deem it for his interest to sacrifice a 
portion of his property to obtain the indulgence. Gain to one party, 
or loss to the other, is a sufficient consideration. The contract was 
an executed contract, when the money was paid, and the execution 
was returned. In such cases, the consideration is good, but not where 
the contract is executory: as,if A agrees to accept a part of 
the debt in full payment. This agreement is not binding, for want 
of consideration. Butif the money be paid and accepted in pursu- 
ance of the agreement, it is binding. Lynn v. Bruce, 2 H. Black. 
317; 2 Term Rep. 24. 

Again, in Story on Bills, 512, § 436, and in Chitty on Bills, 418, 
it is laid down, that the receiving of part payment from one of the 
parties, after liability of all is fixed, does not discharge the other par- 
ties, unless it be accompanied by some other act impairing the rights 
of the holder against them—such as giving time, &c. This is the 
present case. If the plaintiff had promised to give time, upon the 
promise of the defendant to pay a part, he would not be bound by 
the agreement for want of consideration, as he had in the new pro- 
mise no more than the defendant had already promised. 

It is well settled, that the endorsee may sue both the drawer and 
endorser, or either, at his option. If he sues the drawer alone, it 
implies that he deems him solvent; for if he did not think so, why 
did he select him in preference to the endorser? This has a tendency 
to lull the endorser into a false security; therefore the plaintiff 
should in good faith prosecute his suit, and do no act to the injury 
of the endorser. But the suit is prosecuted to judgment; the lability 
of the drawer on the note is merged in the judgment, and the note, 
as to him, is extinguished, and no longer under the control of either 
party. Suppose the endorser had offered to pay the money to the 
endorsee, the latter was bound to surrender the note. This he could 
not do, (at least without the leave of Court,) which might be attended 
with delay, or the endorsee would be entitled to the control of the 
judgment. This he could not have without the warrant of the 
plaintiff; this he could not give without a gross violation of faith and 
confidence between man and man. Lord Eldon, in the case of English 
v. Darley, 2 Bos. & Pul. 6l,says: “Ifa holder enter into an agree- 
ment with a prior endorser, in the morning, not to sue him for a cer- 
tain period of time, and then obliges a subsequent endorser in the 
evening to pay the debt, the latter must immediately resort to the 
very person for payment to whom the holder has pledged his faith 
that he shall not be sued.” Suppose there had been no third party 
in this case, what would be said of the plaintiff, if he had immedi- 
ately gone on with the executions, and made a levy and sale of the 
property of the defendants. What would be the judgment of man- 
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kind upon it? Most unqualified condemnation for violated faith. 
I know of no system of morality or ethics, that would screen him 
from the contempt of mankind; nor can I think that a Judge can 
be required by law to spread a mantle over such treachery. 

This case has so far been considered on the concession, that the 
liability and responsibility of the maker and endorser are identical. 
But this is not so. Of late years a case arose in England, where the 
Court of Common Pleas decided one way, and the Court é6f King’s 
Bench the reverse. It was this. A gave his note for the payment 
of money at a particular place. The question was, whether the 
plaintiff was bound to allege in his declaration, and prove on the trial 
a demand at the place. The same question came before the Supreme 
Court of the United States, whose decision was, that if the suit were 
against the maker, no demand at the place was necessary, but if 
against the endorser, it was necessary, upon the ground that the en- 
dorser had not promised-to place the money himself, but that the 
maker would. This decision to some extent has thrown overboard 
many dicta that every endorser is a new drawer. See Bank U.S. 
v. Smith, 11 Wheat. 171. 

In the present case,inasmuch as the liability of the endorser as well 
as the maker was fixed, and the holder had the right to sue either or 
both, his suing the maker alone, and afterwards giving time after judg- 
ment, it is fair to presume that he was solvent, (independent of the 
testimony on that point,) and the endorser had a right to expect that 
the money would be made of the maker. He could not expect that 
the plaintiff would have granted time, if he had doubts of the ability of 
the defendants to pay. The holder may be passive if he pleases, 
without risk of disharging the endorser. He may decline to issue an 
execution, but he must do no positive act to stop the collection. The 
order to the sheriff not to levy, and to return the execution, is such 
an act as will discharge the endorser. 

This is a motion for a new trial, which is always addressed to the dis- 
cretion of the Court. In this case it seems that one of two innocent 
parties must suffer. If the plaintiff, after suing the makers, had done 
no act to obstruct or postpone the recovery of the money, the de- 
fendant could have had no pretence te exemption from liability. But, 
as the plaintiff did interfere to stop the execution, he ought to take 
the consequences. The defendant owed it to himself to know, that the 
execution was issued; but when issued by the plaintiff, and under his 
control, a disposition was thereby manifested to pursue the legal reme- 
dies against the makers; and he was satisfied with it, or he would 
have sued the endorser simultaneously with the makers. In this state 
of the case, the endorser could not have expected that the plaintiff 
would stop the execution, but the reverse, and therefore might not 
deem it important to inquire, or provide for such a step. And it was 
fully established by the evidence, that the makers, at the time of the 
agreement made to return the execution, had personal property suf- 
ficient to satisfy the debt, and on which the executions were a lien. 
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I am therefore clearly of opinion, that the law and the justice of the 
case are with the defendant, and the motion for a new trial must be 
refused. 


Motion for new trial refused. 


Nore. By the laws of Illinois, the endorser of a note can only be made liable on 
his endorsement, by the institution and prosecution of a suit against the maker, at 
the first term of Court after the note becomes due—unless the maker had left the 
State, or that the institution and Caen of a suit would have been wholly una- 
vailing. Inthe foregoing case, although the notes sued on were made in Illinois, 
the makers, payee, and the endorser residing there, yet they were endorsed by the 
defendant in New York; and the endorsement being a new and substantive contract, 
had to be governed by the law of the place of endorsement. This principle of the 
law seems to be so well settled, that it was not made a point in the case. Vide 
Story’s Conflict of Laws, 260, 262; 12 Johns. R. 142; 12 Wend. 439; 2 Scam. 465; 6 
Cranch 221. 

The declaration averred that the notes were endorsed in New York,and a de- 
mand and notice, and that by the laws of New York endorsers are liable as by the 
law merchant, so that the case was governed solely by the lex mercatoria. 
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In InLinots.—Attachment—Registry Law. The Supreme Court of 
Illinois, in a case wherein John T. Martin, impleaded with C. A. 
Warfield, was plaintiff in error, and Joshua Dryden et al., trustees of 
the Baltimore Land Association, were defendants in error, has de- 
cided, first, that an attachment under the laws of the State of Illinois, 
isa lien on the property attached; and secondly, that under the Re- 
gistry act of that State, now in force, an attachment is a lien which 
takes precedence of a prior unregistered deed, of the existence of 
which, at the date of the levy under the attachment, the attaching 
creditor had no notice. Martin, in the court below, was the attaching 
creditor of Warfield, and the Baltimore Land Association the prior 
grantees of Warfield of the same land, but who, at the date of its 
being attached, had not had their deed recorded. The Madison 
Circuit Court, Sempre presiding, decided against Martin, which deci- 
sion was unanimously reversed by the Supreme Court. 


In New Yorx.—Divorce—Husband ordered to adtance money to 
enable wife to defend—Custody of children.—Vice-Chancellor’s Court, 
before Hon. Wm. T. McCown, Vice-Chancellor—Daniel B. Taylor v. 
Jane Ann Taylor, his wife. The complainant obtained a writ of ha- 
beas corpus, sued out before Judge Oakley, requiring his wife, Jane 
Ann, to surrender to his care and custody their two children, a 
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littte boy, eight or nine years of age, and a girl about two years 
younger. The children were accordingly brought before Judge 
Oakley. On the part of complainant, it was shown that he had en- 
tered a suit for divorce against the said Jane Ann, for alleged infi- 
delity, he charging her with improper conversation with a young 
man named Francis Pinto, who boarded in the same house with com- 
plainant, and his wife and two children in the Bowery—the complaint 
being based on the affidavit of a young man who also boarded in 
the house with them, and whose room adjoined theirs. The applica- 
tion was opposed by Mr. Ellingwood on behalf of Mrs. Taylor. Mr. 
Cram stated, that he was aware the father, unless good cause were 
shown to the contrary, had a right to the custody of the children, but 
he thought such a case had not been made out. If the Court would 
order that the children should not be taken out of the jurisdiction of 
the court, and the mother have a right to visit them when she 

leased, they would withdraw the defence before Judge Oakley. 
The court granted an order accordingly.. On motion of Mr. C. the 
court ordered that Mr. Taylor advance $100 to enable Mrs. Taylor 
to defend the suit for divorce. 


In N. Yorx.—Ante-nuptial Contract.—Assistant V. Chancellor’s Court, 
before Hon. L. H. Sanrorp, Assistant V. Chancellor. 'This was the case 
of P. A. & J. Curtis v. Adolph J. Engle and others, in which complain- 
ants sought to compel the trustee, under the ante-nuptial contract, to 
pay a considerable amount of money due tothem. Mrs. Engle, previous 
to her marriage, kept a millinery store and possessed considerable pro- 
perty, which was settled upon her by her husband previous to marriage, 
and Mr, John Cook appointed trustee. After the marriage, Mr. Engle 
hired a store in Broadway, and continued the millinery business, dur- 
ing the progress of which he had dealings with Messrs. Curtis. He 
failed, owing thema pretty large sum. They seek to compel the 
trustee to pay it, averring that the goods had been sold on the credit 
of Mrs. Engle, and charged to her individually, and should be com- 
pelled to pay ont of her ante-nuptial funds. The Assistant Vice- 
Chancellor, in his decision, considered, that as the profits of the busi- 
ness belonged to the husband, the goods were not furnished for Mrs, 
Engle’s benefit, and there is no power in the court, under the circum- 
stances of the case, to compel Mrs. Engle to make an appointment 
for the payment of this debt. Bill dismissed, with costs. 


In N. OrntEans.— Notice by Mail—Partnership Liabilities.—Priestley 
etal. v». Bisland et al. As a general rule, whenever the mail is 
resorted to as the means of conveyance of a notice of protest, the 
notice must be sent to the post-office nearest to the residence of 
the party, addressed to him at his domicil, or usual place of resi- 
dence. Where a member of a partnership causes the share of 
his partner to be seized and sold to satisfy a debt duc to him indi- 
vidually, and becomes the purchaser, he must be presumed to have 
known of the claims against the partnership, and to have purchased 
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the property subject to the rights of its creditors, to exact the pay- 
ment of the partnership debts; the latter cannot be prejudiced by any 
acts of the partners between themselves, C.C. 2794. 


In Lonpon.—Liability of a State for the acts of its Agent—Repudi- 
ation. ‘The Vice-Chancellor gave judgment in the case of Huxtable 
v. the State of Illinois,on Monday. Before July, 1840, Maria Sarah 
Langstone, who in that month married Anthony Huxtable, clerk, by 
advice of Mr. John Wright, of the firm of Wright & Co., her bankers, 
invested a considerable sum of money, (£6,544,) in bonds issued under 
the seal of the Governor of the State of Illinois. Messrs. Wright 
were the agents for the State, to which they were largely indebted 
when the bank failed. Messrs. Magniac, Smith & Co., were then ap- 
pointed agents for the State, that firm subsequently undergoing divers 
changes of partnership, and becoming known as Magniac, Jardine & 
Co.; while, since April, 1842, Messrs. Baring, Brothers & Co. have 
been the agents. In March, 1842, the agents refused to acknowledge 
Mrs. Huxtable’s bonds, or pay the dividends upon them, on the plea 
that the bonds and sixteen others had been irregularly sent into the 
market by Messrs. Wright & Co.; that the coupons had not been 
severed, and also that the agents had not sufficient funds. The plain- 
tiff denied that she was liable for the irregularities of the State’s 
agent, and farther alleged that Mr. Jaudon, as Commissioner of the 
State, had proved a debt against the estate of Messrs. Wright & Co. 
amounting to £17,920, which sum included the money she had in- 
vested. She therefore filed a bill against the State and various persons 
including the partners to the several firms, praying that the dividend 
upon Wright’s estate might not be paid over to the State until her 
claim should have been satisfied. ‘The State of Illinois did not appear 
io the bill; but Messrs. Magniac & Co. and Messrs. Baring, Brothers 
& Co. demurred to it, on the score of a general want of equity as 
regards them. The Vice-Chancellor observed,in giving judgment, 
it did not follow that, if the State of Illinois had repudiated the 
transaction, they repudiated it in the offensive meaning intended to 
be given to that word, or that they had done so without reason; for, 
if the State placed bonds in the hands of agents, with certain direc- 
tions how to use them, and they were improperly dealt with by those 
agents, it would be too much to say that the State acted dishonestly 
because it refused to sanction what it had not authorized. He thought 
the transaction a fair one on the part of the State. The question 
was, had the plaintiff by her bill made out a sufficient case against 
Messrs. Magniac & Co. as one party, and Messrs. Baring, Brothers & 
Co. as another party? The allegations in the bill were too indistinct 
as respected the several parties; and though they appeared to be the 
substratum of a good case, he did not think that it had been suflhi- 
ciently made out. The demurrer, therefore, was allowed. 


In New Orueans.—Depreciated Currency—Liability of Executors. 
Mandeville et al. v. Arnoult, Executor. An heir cannot be compelled 
to accept the payment of his share in the succession, in depreciated 
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notes of a bank in which the executor had deposited the funds of the 
estate, where the deposit was made after the bank had suspended 
specie payments. Where the executor suffers funds of the succession, 
all the debts of which had not been paid, to lie on deposit in bank 
for more than two years, and until suspension of specie payments, 
he will be responsible to the heirs for any loss occasioned thereby, 
on the ground of want of reasonable care and diligence. Appeal 
from the Probate Court of Jefferson. The judgment rendered below 
against the executor for the amount claimed, was affirmed. 


In Cincinnati.—Liability of the owner of a foundery, for injury 
caused by the explosion of a boiler.x—Superior Court.—Andrews and 
wife v. Powell. An explosion took place by the bursting of the boiler 
of the steam engine in the foundery of Mr. D. A. Powell, on Butler 
street, by which the building of the foundery was much shattered, 
and several persons in the neighborhood more or less injured. Among 
those injured was the wife of a Mr. Andrews, whose arm was broken 
by the fall of the timbers and rubbish of ‘the foundery, while sitting in 
the kitchen of her own house, near the foundery. This suit was 
brought by Andrews and wife, to recover damages for the injury 
thus received. The declaration charged that the defendant carelessly 
and negligently used a boiler for the generating of steam, wholly un- 
safe and unfit for that purpose; and also, that he employed, as engi- 
neer, a boy wholly unqualified for the business, and that, in conse- 
quence of said unsafe boiler or improper engineer, said explosion 
took place, &c. The trial occupied several days, and many wit- 
nesses were examined to prove the unsafeness of the boiler and the 
incapacity of the engineer. Witnesses were also examined on the 
part of the defendant, to show that the boiler was fit for the use to 
which it was applied, viz. to generate steam for blasting, a few hours 
each afternoon, and that the boy was competent, under the general 
superintendence of the foreman of the shop, to act as engineer. The 
Court charged the jury, that if they were satisfied from the evidence 
that the boiler, or any part of the engine, used for the purpose of 
generating and managing steam, was so unsound as to be dangerous 
and unfit for the purpose to which it was applied, and that in conse- 
quence of such unsoundness, the explosion took place, they would 
give a verdict for the plaintiff: Or, if an inexperienced and careless 
engineer was employed in the management of the engine, and the 
accident happened in consequence of any inattention or carelessness 
on his part, that then they would also find for plaintiff. And the 
Judge held that all persons, using the power of steam, were bound 
to have good, sound and suitable apparatus for the purposes of gene- 
rating and controlling the steam, with all the usual safeguards, and 
that they were also bound to employ skilful and proper persons to 
superintend the operations of any such engines, and in case of neglect 
of either, they were responsible for damages to any one injured in 
consequence of any neglect of these duties. The jury brought in a 
verdict for plaintiff of $350. Defendant gave notice of appeal. 
Brown and McLean for plaintiffs—-Fox and Lincoun for defendant. 

Vox. I1.—No. 8. 47 
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In New Orueans.—-Purchase of a Promissory Note-—Adams and 
another for the use, &c. v. Avery. Where a note, taken in the ordi- 
nary course of business, before maturity, for full value, and without 
notice of any equities, is sold at a sheriff’s sale, under a fi. fa. 
against the holder, the purchaser will acquire all his right, title and 
interest; and this, though public notice may have been given at the 
time of the sale, of equities existing between the original parties to 
the sale. Such a notice cannot prevent the purchaser from being 
subrogated to all the rights of the defendant in execution, nor vary 
those rights in the slightest degree. C. C. 2598, 2616. 


In New Orteans.—Insurance—Insurrection of Slaves.—McCargo 
v. WV. Orleans Insurance Company. Where a policy of insurance re- 
cites that the “insurers shall not be liable for mutiny,” the mutiny is 
but an excepted risk. So, where the language of the policy is, “ war- 
ranted free from insurrection,” it does not create a technical warranty, 
but only exempts the insurers from the liability on account of losses 
which may be sustained in consequence of an insurrection or mutiny. 
In common parlance, there is little or no difference between mutiny 
and insurrection; and the word warranted is often used where there is 
no warranty in fact. A vessel on the high seas, in time of peace, 
engaged in a lawful voyage, is under the exclusive jurisdiction of the 
State to which her flag belongs—as much so, as if constituting a part of 
its own domain. If forced by any unavoidable cause, into a port of a 
friendly power, she loses none of the rights appertaining to her on the 
high seas, but herself and cargo, and the persons on board, with their 

roperty, and all the rights incident to their personal relations, as es- 
tablished by the laws of the State to which they belong, are placed 
under the protection which the laws of nations extend to the unfortu- 
nate under such circumstances. Although the jurisdiction of the nation 
over the vessel belonging to itis not wholly exclusive, and though, for 
any unlawful acts, committed while in such a situation, by the master, 
crew or owners) she and they may be responsible to the laws of the 
place, yet the local law does not supersede the laws of the country to 
which the vessel belongs, so far as relates to the rights, duties and obliga- 
tion of those on board. Where slaves, shipped from one port of the U. 
States to another, rise upon the officers of a vessel, and take her 
into a British port, they will be considered still as slaves, though in 
a state of insurrection. Per Curiam. They did not cease to be the 
property of their owners, though in a state of insurrection, and 
though the right of property could not be asserted in a British court, 
nor enjoyed within the exclusive influence of Britishlaw. The dast 
cause of a loss is not necessarily the proximate cause. ll the 
consequences naturally flowing from a peril insured against, or inci- 
dent thereto, are properly attributable to the peril itself. Where the 
insurers of a cargo of slaves are exempted by the policy, from the 
risk of insurrection, and the slaves take possession of the vessel by 
force, turn her from her course, and enter a British port, where they 
escape, the insurrection must be considered as the cause of the break- 
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ing up of the voyage; and the insurers will not be liable. In prin- 
ciple, there is no difference between a successful insurrection of slaves, 
who form themselves the subjects of the insurance, and a capture by an 
enemy, which, prima facia, amounts to a total loss. 


In New Orteans.—Conditional Agreement to pay Interest. —Ferraud, 
Agent, &c. v. Claiborne. ‘Though a purchaser of real estate, who 
has given notes for the price, payable at a future day, and bearing 
interest from date, if not punctually paid, may be authorized by the 
agreement of the parties to delay their payment until the erasure of 
a mortgage existing on the property, he will be bound to pay interest 
during any delay in making such erasure. Per Curiam. The de- 
fendant might have relieved himself from interest, by depositing the 
amount of the notes; but not having done so, and being in the en- 
joyment of the property, he is liable for the interest. He cannot 
enjoy, at the same time, both the price and the thing sold. C.C. 
2531, 2535, 2537.) a 





LIFE RENT—DIAMOND CUT DIAMOND. 


[If the following case, from the U.S. Gazette, should prove to be a fiction, it is too 
good to be lost. ‘The law has many fictions not half so amusing.—Eb.] 


Bonivet v. Lagord. 


The two parties, plaintiff and defendant, presented themselves 
to the magistrate-—-the one running and hopping along, the other 
with a staid gait, and grumbling with all the anger which it was pos- 
sible to be expressed. The first, however, was rather an old man, 
and the other might, by hard squeezing, pass for a young man. 

Judge, Bonivet, what do you sue for? 

Bonivet. My due, your worship——nothing more than my due— 
eighty francs premium money, which were agreed upon in a trade 
which took place between M. Lagord and me. And a pretty job he 
has made of it. 

ord. Yes, a fine affair. I have got the worst of it, as the cor- 
ner of the box said when it rolled down hill. 

Bonivet. Never mind that, now. You are a cunning one, you old 
fox; you know which side of your bread is buttered. Come, come, 
pay me my eighty francs premium. You shall see, your worship, I 
owned a little box, a sort of cottage; but as I was living in Paris, and 
my property was situated near Meaux en Brie, it was mighty incon- 
venient to go down there every evening, and especially at my age, 
with my rheumatic legs. The house and stable were too far off, and 
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so I wished to get rid of them. I don’t mean my legs, but my pro- 
perty. Ihad some conversation with M. Lagord, and he agreed to 
give me three hundred francs annuity or life rent, and eighty francs 
to boot by way of premium. That’s nothing: I’m sick, miserably 
sick. 

Judge. M. Lagord, did you agree to purchase on these terms? 

ord. Alas, yes, sir. But stop a moment, your worship. Just 
look at Bonivet—look at him well. Now, sir, mark what came to 
my house when I saw him; that is to say, not him, but a little, old, 
dried-up, ricketty, consumptive animal. His cheeks were all sunk in 
so, that you might have put your hat intothem. He was yellow, and 
coughed till he set your nerves in motion like fiddle-strings. Finally, 
he walked all but double, and looked as if he was trying to bite his 
own knees. He was absolutely frightful. He said to me, “ Ah, I 
shan’t be long here.” 

Bonivet. Very well—yes; I did say that, your worship. You 
see we were down at Passy at that time, and I had only two days 
more to stay there. 

Lagord. “Buy my house,” said he, “ona life rent.” But I re- 
fused. The next day I met him again. He was worse bent up than be- 
fore; and, in attempting to look at his face, you could see nothing 
but the top of his back. He said, “I have no heirs; and I am desi- 
rous of putting my affairs in order. Just buy the property—it will 
will do me good.” I still refused, for I did not want the house. The 
next day, however, I went to see how he was; andI found him in 
bed. He had just sent for a clergyman. So we concluded the 
bargain—three hundred francs a year during his life, and eighty 
francs premium. 

Judge. Well, the bargain is valid. 

ord. (With great animation.)—But, your worship, in three 
days after that I was in Paris, your worship, and met Bonivet, your 
worship. He was as straight, your worship, as an arrow. He had no 
cough. His color had returned, your worship, and he was absolutely 
learning to dance the Polka at Mabelle’s Dancing School. 

Bonivet. So much for the satisfaction of having my affairs settled. 
It is a sovereign specific. 

ord. The eighty francs premium would be evidence of my 
satisfaction, and hence I do not see why I should pay them. There 
was deception, your worship, there was fraud. Besides all this, just 
think, your worship, that before the bargain was made, his hair was 
as gray as a badger’s, and now it is as black as charcoal. Why, 
your worship, gray hair does not turn black. 

Bonivet. Why not? It is the effect of our last meeting. You 
have changed color—why should not my hair change too? 

Judge. M. Lagord, your conduct is contemptible. You specu- 
lated upon the death of your friend. The contract must be fulfilled. 

Lagord. But the scoundrel is going to bury me in— 

Bonivet. No, no; 1 should be sorry to do that. It is my interest 
that you should live as long as I do, to pay me my rents. Be- 
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sides, my dear sir, I may not be so well as you think for. The 
doctor said to me only yesterday,“ You are not yet cured: you 
may continue to live yet thirty or forty years; but if you do not 
take care, you can’t go much over that.” 





HUSBAND WHIPPING HIS WIFE—A COURT SCENE IN GEORGIA. 


{I will not vouch for the truth of the following statement. But I find it in a 
newspaper. Ep.] 


A friend of mine has recently returned from an excursion into the 
—— Circuit of Georgia. He tells me that while in the county of 
——, he strayed into the court house, and was present at the arraign- 
ment of a man by the name ‘of Henry Day, who was charged with 
attempting to kill his wife. Day was a pale little man, and the wife 
was a perfect behemoth. The indictment being read, the prisoner 
was asked to say whether he was“ guilty or not guilty.” He an- 
swered: “ There’s a mighty chance of lawyers’ lies in the papers, 
but some part is true. I did strike the old lady; but she fit me pow- 
erfully first. She can swear equal to a little or any thing, and her 
kicks are awful. I reckon what you say about the devil a moving 
me, is pretty tolerably correct, seeing as how she moved me. I’ve 
told you all I know about the circumstances, Mister. I gi’n "Squire 
Jones there a five dollar bill, and I allow he’ll take it out for me.” 

Squire Jones then rose and said, that he hada point of law to 
raise in this case, which he thought conclusive. It was an established 
rule of law that man and wife were but one; and he should like to 
know if a man could be punished for whipping himself: he should 
be glad to hear what the Solicitor General had to say to that. The 
Solicitor General answered that he thought that his brother Jones 
had carried this maxim a little too far: men had often been punished 
for beating their wives. If a man were to kill his wife, it would not 
be suicide. 

Here Mr. Jones interposed, and defied the Solicitor General to 
produce any authority to that effect. The Solicitor General looked 
at “Green and Lumpkin’s Georgia Justice” for some minutes, and 
then observed that he could not find the authorities just then, but he 
was sure he had seen the principle some where, and he called on the 
Judge to sustain him. In the enthusiasm of counsel on the point, 
they forgot to offer any evidence as to the guilt or innocence of Day 
in the premises. The Judge, likewise oblivious of the fact, pro- 
ceeded to charge the jury. He told them that man and wife were 
one. He remarked that, in either event, the man was legally bound 
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to suffer; and therefore, come as they would, Day was undoubtedly 
guilty. He would not decide whether if a man kill his wife it was 
murder or suicide. He was not prepared to express an opinion on 
that point—it was a very delicate one; and he had no idea of com- 
mitting himself. [Some one here observed that he was mighty 
fond of committing others.] He then called up the bailiff, a tremen- 
dous looking cracker, wearing a broad brimmed hat with crape, 
[I never saw a man south of latitude thirty-three that did not wear a 
white hat with crape,] and proceeded to admonish him that the jury 
were very much in the habit of coming in drunk with their verdict, 
and that if it happened in this case, he would discharge the prisoner 
and put the punishment upon him. 

The bailiff gave a significant glance at the Judge, and replied that 
other people besides the jury came into court drunk, when some 
people were drunk themselves! The jury then retired, and so did 
my friend. The next day he returned, and found matters in statu 
quo, except that Day and his wife had made up, and were discussing 
the merits of a cold fowl and a quart of beer, and now and then in- 
terchanging kisses, despite the frowns and becks of the officers. The 
Judge, clerk and sheriff had been up all night, and looked wolfish; 
and the bailiff was seated on his white hat at the door of the jury- 
room, and this indicated that he swallowed the concentrated venom 
of a thousand wild-cats. ‘The most awful curses, oaths and sounds 
proceeded from the jury-room—some were roaring like lions, some 
crying like children, mewing like cats, neighing like horses, &c. 

At last a short consultation was held at the jury-room, between 
the foreman and the bailiff, whereupon the Jatter, putting his hat one 
sided on his head, came into the court room, and addressed the Judge 
thus: ‘Mister! Tom Jakes says the jury can’t agree about this man, 
andif you keep him, (that is, Tom Jakes,) without grog any more, 
he’ll whip you on sight.” The Judge appealed to the bar if this was 
not a contempt of court; and “ Green and Lumpkin’s Georgia Justice” 
having been consulted, it was finally decided that, as it was a threat 
addressed to the Judge as a private individual, and to “ whip him on 
sight,” and not on the bench, it was not, under the free and en- 
a rico and democratic principles of Georgia legislation, a contempt 
of court. This being settled, the Judge directed the bailiff to say to 
Tom Jakes, the foreman, the jury should agree, if they staid there 
through eternity! The bailiff retired, and so did my friend; but he 
gives it as his opinion, from the frame of mind in which he left all 
parties, the jury and bailiff are there still. 
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Superior Court of Cincinnati, January Term, 1845. 


Parme ta Varrtirr v. GarrarD R. CHEsELDINE. 
[ReprorTep By THE Eprror.] 


This Court feels bound in all cases by the decisions of the Supreme Court; and, 
although there may be some doubt of the correctness of the decisions of that 
court in Good v. Zercher, and in Silliman vy. Cummins, on the subject of cura- 
tive laws, they must stand as authority until reconsidered by the same court. 


The estate, of dower as at common law, has existed here from the organization of 
the North Western Territory, modified, however, from time to time by statute. 


The repealing clauses in the several acts relating to dower, from 1805 down to 
1824, without any express saving of pre-existing rights, do not take away 
such rights, because each act contains in itself a saving clause, by the most 
clear and manifest implication. 


Tuts was a petition for dower. From the petition, answer and 
proofs, the following facts appeared. Complainant was married to 
Charles Vattier in 1796, and the coverture continued until 1841. 
The seizin of the husband in the premises in question, commenced 
in 1803, and terminated in 1807; but the wife did not unite, to re- 
linquish dower, until 1818. In this deed the certificate of acknow- 
ledgment is as follows: 


“ State of Ohio, Hamilton County, ss. Came personally before me, 
the subscriber, a Justice of the Peace in and for said county, Charles 
Vattier and Parmela Vattier, who, separate and apart, acknowledged 


the foregoing instrument to be their voluntary act anddeed. May 
9th, 1818. ETHAN STONE.” [Seai.] 


Spencer & Corwing, for the petitioner, in opening, cited Brown 
v. Farran, 3 Ohio, 140; Connell v. Connell, 6 Ohio, 353; and Med- 
dock v. Williams, 12 Ohio, 377, to show that the above acknowledg- 
ment is not sufficient to bar dower; and Good v. Zercher, 12 Ohio, 
364, and Silliman v. Cummins, decided at the last term of the Court 
in Bank, to show that the curative act of 1835 did not heal defective 
acknowledgments previously made, being as to them unconstitutional. 
They also denied that the above acknowledgment was within the 
words of that act, which included only a deed, “ heretofore executed 
in pursuance of law,” where the magistrate did not certify that “he 
read or made known the contents of such deed.” ‘They insisted that 
there were other fatal omissions in this certificate, besides that of not 
making known the contents of the deed. 

V. Worruineron, for the defendant, did not now propose to call 
in question the decision in Good v. Zercher, and Silliman v. Cummins. 
Though he believed them wrong, they were binding on this court. 
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He placed the defence on another ground—namely, the repeal of the 
law under which the right of dower commenced, after the seizin of 
the husband had terminated, without any saving clause. He gave 
the following history of legislation upon the subject. The ordinance 
of 1787 simply recognized the common law right of dower, until it 
should be regulated by statute. The Territorial act of 1795 merely 
provided for the assignment of dower. The act of 1804 simply 
makes dower a statutory right. The act of 1805 does the same, and 
repeals all other laws. The act of 1816 does the same, and without 
any saving clause. The act of 1824, which is the one now in force, 
does the same, and without any saving clause. The administration 
laws simply provide for assigning dower, but do not create it. The 
argument then stands thus: Dower in Ohio is merely a creature of 
the statute. 2 Ohio Rep. 71; 8 Ohio, 464; 11 Ohio, 221; 4 Kent’s Com. 
35. During coverture it is inchoate,and does not vest until the hus- 
band’s death. 8 Ohio, 464. Being thus a creature of the statute, 
and inchoate, it is subject to the legislative will, and may be repealed 
or modified at pleasure. Suppose there bad been no dower prior to 
the act of 1824. As the husband’s seizin terminated before this 
lime, there would be no pretence that the wife could claim dower; 
for the seizin must not only exist during coverture, but during the 
operation of the law creating the right of dower. Is the present 
case different in principle? ‘The act of 1824 repealed all former 
laws giving dower, and without any saving of pre-existing rights. 
The case then is the same as if there had been no pre-existing right. 
The Constitution has determined how far vested rights are inviolable 
by legislation; but this is not a vested right, and no constitutional 
question is involved. ‘The only question is, as to the effect of the un- 
conditional repeal by the act of 1824; and the case of Butler v. 
Palmer, | Hill’s Rep. 324, which contains a very thorough review of 
all the cases upon the effect of repeal, decides that all inchoate 
rights, derived under a statute, are lost by its repeal, unless saved 
by express words in the repealing statute. The conclusion is, that 
the act of 1824 takes away dower in all cases where the seizin of 
the husband had previously terminated. 

Mr. W. also suggested another point—namely, that the healing 
act of 1835 might be regarded as a mere modification of the dower 
law, which he had before shown to be fully within the competency 
of the Legislature; but he did not dwell upon this point. 

Messrs. Spencer & Corwine,in reply, insisted that dower was not 
such a right as could be taken away by repeal, even if the in- 
tention so to do were expressly declared. But, so far was this from 
being true of the several dower statutes, that they all clearly con- 
templated the preservation of pre-existing rights. 

Esre J. sustained the views taken by the counsel for the petitioner, 
and in his opinion, (with which I have not been furnished,) laid down 
the positions stated in the beginning of this report. 








Bankers and Brokers. 


DIFFERENCE BETWEEN a iia AND BROKERS. 


The Concordia Intelligencer describes the following amusing scene 
in one of the Courts of New Orleans: 


In 1843 the Legislature of our State passed a law imposing a fine 
of $250 on “ exchange brokers,” which was considered by that class 
of our fellow citizens as unjust and oppressive. As a matter of 
course, the eagle eye of the law peeped into various places of mam- 
mon, where we see daily exposed the glittering and uncounted stores 
of wealth that so eminently distinguish these shops in these hard times, 
and without regard to persons, brought them into court to answer for 
the dreadful offence of trying to get an honest living without paying 





$250 for the attempt. — — | 
A day or two since some scores 


of. these victims to oppressive 


legislation were in court. The State was represented by the proper 


authority, and the defendants by the 
the law is framed that the tax was o 
the brokers were at once prompted 
slip through the uncertainties of thi 
the first case was called, and were § 
Weller sort of evidence elicited by 
ran as follows: 


“Do you know the defendant in 

+o" 

“ What is his profession?” 

“ Banker.” 

“ Pray, how much capital does it r 

“That depends altogether on ci 
however, that a private banker in 
some of our incorporated banks.” 


ir chosen counsel. Now, as the 
nly laid on “ exchange brokers,” 
to turn into something else, and 
2 law. We were in court when 
jomewhat amused with the Sam 
the State in the prosecution. It 


this suit?” 
equire to be a banker?” 


rcumstances; it being expected, 
liquidation will pay more than 


“ Does the defendant make any purchase?” 


“‘ He sometimes buys uncurrent m« 
“What does he do with that unc 
“ Sells it when he can get a profit 
“Did you ever see any thing | 
tablishment?” 

“Yes, heaps of gold.” 

“Did you ever hear him say that | 
“ No, but have heard him say that 


ney.” 

irrent money ?” 

on it.” 

yut uncurrent money in his es- 


ne was a broker?” 
he would scorn to be a broker.” 


“Have you ever known him to buy bills of exchange?” 


oe Yes.” 





When this answer was made, the prosecuting attorney brightened 
up, and concluded that he had caught the witness napping, as it was 


only necessary for the development 


to be made, that the defendant 
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sold these bills of exchange to prove hima broker, and subject to 
the fine. The question followed-— 

“ What did the defendant do with these bills of exchange?” 

“ Presume he remitted them to his correspondents.” 

This answer threw the whole examination off again, when the 
prosecution, determined to follow up the scent closely, asked— 

“ Have you an intimate knowledge of the defendant’s business?” ; 

“ No, he is too smart to permit any one to know his business,” 

“ Have you ever had any transaction with him?” 

“] have had the honor to have been his partner.” 

“ Did you ever know him to buy or sell Texas money on commis- 
sion?” 

“The defendant don’t call Texas scrip money, and when he ope- 
rates in that article, he does it exclusively for his own benefit.” 

“ You have said the defendant was a banker: explain how it differs 
from a broker.” 

“ A broker bears the same relation to a banker that a blank check 
does to one filled up.” 

“Does the defendant receive deposits?” 

“Don’t know that he does, but feel safe in saying he would if 
any offered.” 

“Do you know any brokers in the city?” 

“ Yes—ship brokers, cotton brokers, tobacco brokers, and other 
brokers.” 

“ Don’t you know of any money brokers in New Orleans?” 

“ Never met with one since the law was passed imposing a tax of 
$250 on them.” 

Here the witness took his seat, having thrown about as much light 
on the subject of brokers as a turnip would do in a dark cellar. 





CORWINE’S DIGEST.* 


The author has favored me with some specimen sheets of this work, 
now in the course of publication, which satisfy me that it will be an 
excellent digest of the Mississippi Reports. Each title forms a chap- 
ter, divided into appropriate sections; and at the head is placed a 





*“ An Enlarged Digest of the Reported Cases in the High Court of Errors and 
Sepa of the State of Mississippi—together with the Reported Decisions, Orders 
and Decrees of the Superior Court of Chancery of said State; including the earliest 
reported cases down to the present period, as contained in Walker’s Reports, 1 vol.; 
Howard’s Reports, 7 vols.; Freeman’s Reports 1 vol.; Smede and Marshall’s Re- 
ports, 2 vols.; Smede and Marshall’s Chancery Reports, 1 vol. By Ricnarp M. 
—e Attorney and Counsellor at law. 1 vol. Cincinnati: E. Morgan & Co. 
l 5.” 
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llabus, stating the contents of the sections. ‘This arrangement is 
ound to be the best ever yet made use of for a Digest. In stating 
thepoints cited, Mr. Corwine adopts the very language of the Court, 
when he can do so without taking up too much space; and he makes 
this known by quotation marks, so that the reader may be saved the 
necessity of verifying citations by recourse to the Reports themselves. 
To speak in the language of merchants, if the bulk shall correspond 
to the sample, this digest will be one of the best we have, both in 
mechanical execution and arrangement of matter. And let me add, 
that the Reports of the different States are increasing so rapidly, 
that the mass of the profession must rely more and more upon digests 
for a knowledge of that part of American jurisprudence which does 
not appertain to their own State. Hence the growing importance 
of good Digests, such as this promises to be. 





SELECTIONS FROM 5 HILL’S N. Y. REPORTS. 


Bankrupt and Bankrupt Law. The voluntary branch of the act of 
Congress, relating to bankruptcy, passed August 19th, 1841, is au- 
thorized by the Constitution, and therefore valid. Kunzler, survi- 
vor, &c., 0. Kohaus & Visser, 317, and Sackett v. Andross, 377. 


Bill of Exceptions. If a bill of exceptions in the common pleas be 
so framed as to show that the exceptions were not taken to the ruling 
of the court at the tral, but to their opinion or judgment upon a case 
made, this court will refuse to look into it on error. Berley v. Taylor 
and others, 377. 


Bills of Exchange and Promissory Notes. Where the maker of 
a note procured a third person to become his surety, by an endorse- 
ment thereon in these words, “I guaranty the collection of the within 
note,”—held, that the guaranty was void within the statute of frauds 
for not expressing a consideration. Hunt and others v. Brown, 145. 

Otherwise, if it had been a guaranty of payment, for that im- 
ports a consideration. id. 


nding Felony. Itis a good plea to an action on a bond, 
that it was given to compound a felony. The Steuben County Bank 


v. Mathewson, 249. 


Consideration. A moral obligation is a sufficient consideration to 
support a promise, if founded upon a prior legal or equitable claim. 
Cameron, executor, &c., v. Fowler, 306. 
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Contract. If, in a written contract, signed by two, it be said that it 
is * agreed” the one shall furnish the other with certain property at a 
specified price, this imports a promise by the latter to accept and pay; 
for agreed is to be deemed the word of both parties. Per NEtson, 
Ch. j. Barton 7» McLean and another, 256. 


Covenant. A covenant for quiet enjoyment in a deed of lands, 
oes only to the possession; not to the title. Per Bronson, J. St. 
Sohn and Tousey v. Palmer and Burwell, 599. 

To maintain an action on the covenant, it must appear that 
there has been an eviction or disturbance of the possession before suit 
brought; and consequently, if the covenantee never had the posses- 
sion, or if he had it and retains it still, the action will not lie. Per 
Bronson J. id. 


Damages. The vendor of goods in an action by the vendee for 
a breach of warranty, is not liable for remote and accidental losses 
sustained by the latter in consequence of the defect warranted 


against. Per Cowen J. Hargous v. Ablon & Boyd, 472. 


Duress. To constitute duress per minas, it is not essential that 
the party be threatened with loss of life or limb, or with mayhem; 
but it is enough if he act from fears excited by threats of illegal um- 
prisonment. Foshay v. Ferguson. 154. 

So, if he act from fears excited by threats of battery, or the destruc- 
tion of his property. id. 


Evidence. A witness, having no previous knowledge of the hand- 
writing of a party, cannot be permitted to testify as to its authenti- 
city from a mere comparison of hands in court. Wilson v. Kirkland, 


182. 


Expatriation. ‘There is nothing in the law of nations which denies 
to a citizen or subject the right of expatriation. The United States >. 
Wyngall, 16. 


Frauds, Statute of. ‘Though an authority to convey land is required 
by the statute of frauds to be in writing, it is otherwise of an authority 
to contract to convey. Lawrencev. Taylor, survivor, &c., 197. 


Habeas Corpus. Where the return shows that the party is re- 
strained of his liberty without the authority of legal process—e. g 
by a parent, husband, master, or guardian—the truth of all the mat- 
ters returned is open to investigation. T'he People v. Cassels, 164. 


Infant. An infant who fraudulently obtains goods upon credit, with 
an intention not to pay for them, is liable in tort to the party injured. 
Wallace and Christopher v. Morss impleaded with Bond, 391. 


Insurance. In marine insurance, the omission to disclose a fact ma- 
terial to the risk, and not known to the underwriter, will avoid the 
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policy, although the omission arose from mere accident, forgetfulness 
or inadvertence; and this, whether enquiry was made of the assured 
in regard to each fact or not, Burrit v. the Saratoga Co. Mutual 
Ins. Co., 188. 


Jurors. Declarations or admissions of jurors, made subsequent 
to the rendition of their verdict, are not admissible in support of a 
motion to set it aside. Clumv. Smith. 560. 

The affidavit of a juror cannot be received to impeach the verdict 
for mistake or error in respect to the merits, nor to prove irregularity 
or misconduct either on his own part or that of his fellows. id. 


Nuisance. Semble, that erections of every kind, adapted to sports 
or amusements, having no useful end, and notoriously fitted up and 
continued in order to make a profit for the owner, are regarded by 
the common law as nuisanees. Tanner v. the Trustees of ihe village 


of Albion. 121. 


Officer. A ministerial officer is protected in the execution of pro- 
cess regular and legal on its face, though he has knowledge of facts 
rendering it void for want of jurisdiction. The People v. Warren, 440. 


Partnership. If one of several partners be sued alone for a debt 
due from the firm, and judgment be obtained, this will extinguish the 
liability of the other partners. Moss v McCullough, 131. 


Payment. The giving of a promissory note by one of several part- 
ners or joint debtors for a demand antecedently due from all, will 
not extinguish their liability, though the creditor expressly accept 
the note in satisfaction. Waydell and others v. Luer, 448. 


Trust. Ifa trust be created for the benefit of a third person, 
though without his knowledge at the time, he may subsequently adopt 
it and enforce its execution. Berley v. Taylor and others, 577. 
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Slave Case—Error Corrected. The following article, copied from 
the Louisville Journal, appeared in the National Intelligencer, Dec. 24. 


“Jupicran Decision. Some time ago a slave escaped from Ken- 
tucky to Ohio. He was pursued and overtaken. Some of the Ohio 
abolitionists proposed to buy him. His master acceded to the propo- 
sition, and took their bond for $800. Subsequently they refused pay- 
ment, alleging that, in contemplation of the laws of Ohio, they had 
received no consideration. 

* The case recently came before the Supreme Court in Chillicothe, 
which gave a decision in favor of the claimant.” 


We have received from Judge Birchard, one of the Judges who 
tried the case, the following correction as to the point decided: 


“ The above, which I noticed for the first time, misconceives the 
= decided by the Supreme Court, and may mislead the public. 

he decision was made by Judge Wood and myself. 

“The case was this: A slave fled from his owner, was pursued 
and recaptured in Pike county, O. Sundry citizens of this State 
agreed with the owner that, if he would relinquish his right to trans- 
port the slave to Virginia, and manumit him, they would pay him 

800. 

. “The court held, that a note, given in this State for the sale of a 
slave, is without consideration, and payment thereof cannot be en- 
forced in the courts of the State, 

“ That the forbearance to pursue a legal right, is a good considera- 
tion for a promise. 

“That, under the Constitution and laws of the United States, a 
person living in a slave State has a right to pursue a fugitive slave 
into this State, to take and remove him; and the obligation was col- 
lectable, because, upon the facts, the consideration of the promise 
was the plaintiff’s relinquishment of the right to remove his slave.— 
[Ohio Statesman. ] 


Attachment.—In the Superior Court of Cincinnati, at the January 
Term, 1845, in the case of Fiedler v. Blow, Owens and Gillespie, 
Judge Este held that where the writ and declaration, in foreign at- 
tachment, are against three persons as joint debtors, and the gar- 
nishee, in his answer, only shows an indebtedness to two of the three 
defendants, the action cannot be maintained. Ed. 


Mob Law—Liability of Spectators. The Albany Evening Journal 
states, that the case of Chauncy Rider v. Artemas Boughton, Daniel C. 
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Sherman, Enos St. John and John Deitz, Jr., tried before the Circuit 
Court of Albany County recently, the jury returned a verdict 
against all the defendants of $10,000—it having been proved that 
they were present, when in 1841, the plaintiff as deputy sheriff was 
lynched bya company of Indians for attempting to serve a legal 
process in the town of Bern, and that they did not in any manner dis- 
countenance the proceeding. It will be thus seen that the law in such 
cases makes no distinction between the designing men, who are the 
mere instruments in perpetrating an outrage of this character, and ’ 
the men who, by their presence, and by a word, a smile or a nod, 
encourage or countenance the outrage. All are principals, alike 
guilty, and subject to the same punishment—even of death, if a mur- 
der is committed. 


Report of the Commissioner of Patents. If the patriot congratu- 
lates himself on the following evidence of American ingenuity, the 
lawyer also may find cause for rejoicing in the prospect of litigation. 
The annual report from the Commissioner of Patents for 1844, shows, 
that during the year, 502 patents have been issued; that 539 patents 
have expired; that 1,045 applications have been made for patents; 
thet 380 caveats have been filed; that the receipts of the Patent 
Office have been in amount $41,220 06, from which are to be de- 
ducted $10,040 repaid on applications withdrawn; that the ordinary 
expenses of the office have been $24,228 04, to which is to be added 
$2,076 49 for library and agriculture, and leaving a nett balance of 
$6,175 73 to the credit of the Patent fund for the year; that 

2,822 66 have been paid for the restoration of models, records and 

rawings, under the act of 3d March, 1837. The number of appli- 
cations for the extension of Patents was 12:—2 were granted and 
10 rejected. 7 Patents have been extended since the act of 4th 
July, 1836. The whole number of patents, issued to Ist January, 
1845, is 14,024. | 


Chancellor Buckner, of Mississippi. 1 have heretofore had occa- 
sion to commend the very able dechiven of this learned jurist, as re- 
ported in the first volume of Freeman’s Chancery Reports. In the 
Southron of February 5th, 1845, I find a correspondence in which 
some eighty members of the Mississippi Bar, without distinction of 
party, request him to be a candidate for re-election, expressing in the 
strongest terms their appreciation of the ability and fidelity with which 
he had discharged his responsible and ard ‘ous duties. The Chan- 
cellor, in reply, declines being a candidate, because he cannot afford 
it. He says: 


“ You are aware that since I came into office, the salary has been 
reduced from four thousand to two thousand five hundred dollars, 
and that this latter sum will be the only compensation to the next 
incumbent. This salary is so — disproportioned to the labor 

iscourage me from accepting it. 


and responsibility of the station, as to 
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My income from other sources is too limited to permit me to overlook 
the consideration of making my personal services as available as may 
be, in the support and education of my family.” 

What would he have said, if he had lived in Ohio, where the high- 
est judicial salary is $1000, although this State has more than thrice 
the population and resources of Mississippi? 


Question of Warranty. A case was recently decided in the Su- 

reme Court of Massachusetts, in which were involved the questions, 
whether the description of an article in a bill of parcels amounts 
to a warranty that the article 7s what it is described, and whe- 
ther the inspection of the article before purchase is not a waiver 
of this warranty by the purchaser. Two cases of what was ad- 
vertised and sold as Manilla Indigo, were sold at auction. The 
article turned out to be spurious and of no value, and upon a che- 
mical analysis, was found to contain no indigo whatever, and was, 
within a reasonable time, returned, and this action brought against 
the auctioneer to recover the price paid. The assumpsit conti:ined 
two counts—one setting forth the warranty, according to the bill of 
parcels, that the article was “ Manilla Indigo,” and the other count 
for money had and received by the defendant to the use of the 
plaintiffs. It was admitted that the article had a close resemblance 
to indigo, and was calculated to deceive skilful persons. No fraud or 
unfair dealing was imputed to the auctioneers, who were admitted 
to have acted in good faith, and who were sued only because they 
declined to disclose the real owner. At the trial, in the court of 
Common Pleas, the Judge ruled that the description of the article in 
the advertisement and bill of sale, was an express warranty that the 
article sold was Manilla Indigo; that if the jury were satished that it 
was not, the verdict must be, (as in fact it was,) for the plaintiffs. 

The case was taken on exceptions up to the Supreme Court. 





